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STATE OF WISCONSIN
IN SUPREME COURT

No. 2004AP2989-CR

STATE OF WISCONSIN,

Plaintiff-Appellant,
V. .

SCOTT K. FISHER,

Defendant-Respondent.

ON CERTIFICATION FROM THE COURT OF
APPEALS ON APPEAL FROM A JUDGMENT OF
DISMISSAL ENTERED IN THE JACKSON COUNTY
CIRCUIT COURT, THE HONORABLE
JOHN A. DAMON, PRESIDING

BRIEF AND APPENDIX OF
PLAINTIFF-APPELLANT

STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

As in any case important enough to merit this
court’s review, oral argument and publication of the
court’s decision are warranted.

STATEMENT OF THE ISSUE

Is Wis. Stat. § 941.23, which criminalizes the
carrying of a concealed weapon, unconstitutional as
applied to the defendant tavern owner who carried a
concealed handgun in his vehicle at a time when he was
not transporting cash from the business?



The trial court held that the statute is
unconstitutional as applied to the defendant’s conduct.
The court of appeals certified the question to the supreme
court.

STATEMENT OF THE CASE

This is an appeal by the State of Wisconsin from a
judgment of the Jackson County Circuit Court dismissing
a charge of carrying a concealed weapon against
defendant-respondent Scott K. Fisher. The circuit court
dismissed the charge based on its determination that the
statute that prohibits carrying a concealed weapon, Wis.
Stat. § 941.23, is unconstitutional as applied to Fisher’s
conduct.

According to the criminal complaint, Fisher drove
his pickup truck to the DNR Service Center in Black
River Falls at about 4:00 p.m. on December 20, 2003 (2:1;
A-Ap. 101). Fisher approached DNR Warden Daniel
Schultz and said that he was looking for another warden
(id.). Fisher said that he was upset because he had
received a citation in the mail earlier that day (id.).

Fisher told Warden Schultz that his truck had been
stolen from his place of business and that when he
reported the theft he informed the police that his truck
contained three loaded firearms (id.). He said that he had
received a citation for the loaded firearms and that he
believed that he should not have received that citation

(id.).

Fisher told Warden Schultz that he owned the Cozy
Corner bar and that he regularly carries large amounts of
cash (id.). He stated that he always carried a loaded
firearm with him and said to Schultz, “to be honest with
you, I have a loaded handgun in the truck right now” (id.).

Warden Schultz asked Fisher where the gun was
located (id.). Fisher opened the driver’s door and
retrieved a .40 caliber semi-automatic handgun from the



center console in the front seat of the truck (id.). The gun
was loaded with nine rounds in its magazine and an
additional round chambered (id.). Schultz seized the
weapon along with another loaded magazine and a box of
40 caliber ammunition that were lying beside the gun in
the center console (id.).

A criminal complaint was filed charging Fisher
with one count of carrying a concealed weapon (CCW)
(2:1-2; A-Ap. 101-02). In a pretrial motion, Fisher
asserted a constitutional defense to the charge based on
Article I, Section 25, of the Wisconsin Constitution and
this court’s decision in State v. Hamdan, 2003 WI 113,
264 Wis. 2d 433, 665 N.W.2d 785 (16; 17).

‘ The court held a hearing on that motion at which

Fisher was the sole witness (29:7-26; A-Ap. 109-24).
Fisher testified that he is the owner and operator of the"
Cozy Corner tavern in Black River Falls, where he
generally works at night (29:8; A-Ap. 110). He often has
large sums of cash on hand at the tavern and typically has
at least two thousand dollars at the end of the mght s
business (29:12-13; A-Ap. 114-15).

Fisher testified that he leaves some cash in a safe at
the tavern at the end of the night to be available when the
business opens the next morning and that on most nights,
usually four or five times a week, he takes the remaining
proceeds with him (29:13-14; A-Ap. 115-16). Some
nights he takes the money directly to the bank to deposit
it, and other nights he takes the money home and deposits
it the next day (29:14-15; A-Ap. 116-17).

At the time of his arrest on the CCW charge, Fisher
was not transporting money from his business (29:20; A-
Ap. 127). Rather, Fisher was attending to personal
business and was on his way to McDonald’s when he
- decided to pull into the DNR office to speak with the
warden (29:20-21; A-Ap. 122-23).



Fisher kept the gun loaded, with the safety on, in
the vehicle’s unlocked center console (29:16, 18; A-Ap.
118, 120). Fisher testified that he kept the gun in the
vehicle at times when he did not need it to protect cash
from his business because it did not “seem practical” to
remove the when he was not transporting cash (29:20; A-
Ap. 122). He does not take the gun into the bar and said
that his tavern patrons would not like it if they saw him
with a holstered firearm (29:22, 24; A-Ap 124, 126). He
acknowledged that nothing prevented him from not
carrying the gun in the vehicle until such time as he was
actually transporting cash or from carrying the gun in a
holster while he was driving (29:20-21; A-Ap. 122-23).

Fisher considers himself to be at risk of being
robbed while transporting cash from his business to the
bank or to his home (29:15; A-Ap. 117). Fisher himself
has never been robbed (29:21, 23; A-Ap. 123, 125), but he
testified that four local businesses had been robbed
“within the last year or so”: “Tubby Krueger operates
downtown, he was knocked on the head and was robbed
personally. The Quick Cash in Black River was robbed at
gunpoint, the Dairy Way was robbed at gunpoint and
shots exchanged there, and the Frame Shop downtown,
that was armed [robbery] by gunpoint” (29:15; A-Ap.
117). '

Fisher testified that his vehicle had been stolen
about a week and a half prior to his arrest on the CCW
charge. He had left his vehicle running outside the bar at
2:45 a.m. to let it warm up before going home, and when
he went back outside, the vehicle was gone (29:8, 18; A-
Ap. 110, 120). (id.). Fisher reported the theft to the
police and informed them that there were four guns in the
vehicle — the .40 caliber handgun, a shotgun, a .22 rifle,
and a .22 pistol — three of which were loaded (29:9, 17-18;
A-Ap. 111, 119-20). That report led to Fisher being cited
for transporting a loaded firearm (id.).

Fisher testified that he had worked for the
Department of Corrections for four-and-a-half years



(29:16; A-Ap. 118). In that position, he was qualified in
weapons and underwent yearly training in weapons and
the use of force (29:16-17; A-Ap. 118-19).

Based on Fisher’s testimony, which it found to be
credible, the trial court ruled that Fisher’s interest in
having a weapon to protect himself outweighed the State’s
interest in enforcing the CCW statute and that concealing
the weapon was Fisher’s only reasonable means of
exercising his right to bear arms (29:41-46; A-Ap. 143-
48). The court found it irrelevant that Fisher was not
carrying money from the business at the time of the
offense because “a lot of these crimes are unpredictable”
and “[w]e don’t know when and where someone is going
to be subject to an assault” (29:43; A-Ap. 145). Fisher’s
interest in carrying a concealed gun for security
outweighed the State’s interest in enforcing the statute, the
court concluded, because Fisher “pose[d] no threat as far
as anyone says” (29:45-46; A-Ap. 147-48). The court
further found that the alternatives of carrying the gun in an
open holster or keeping the gun encased in the vehicle
were not reasonable (29:46; A-Ap. 148).

The court asked the State whether it could show
probable cause that Fisher had an unlawful purpose when
he carried the concealed weapon (29:47; A-Ap. 149). The
State informed the court that it had no evidence of any
such purpose (29:47-48; A-Ap. 149-50). The court then
granted Fisher’s motion to dismiss the charge and entered
a judgment of dismissal (20:1; 29:48; A-Ap. 125, 150).

ARGUMENT

This case presents a single issue: is Wisconsin’s
statutory prohibition against carrying a concealed weapon,
Wis. Stat. § 941.23, unconstitutional as applied to
defendant-respondent Scott K. Fisher’s conduct of
carrying a concealed, loaded handgun in his vehicle? The
circuit court held that because Fisher, a tavern owner,
sometimes carries a large quantity of cash in his vehicle,



the CCW statute was unconstitutional as applied to his
conduct even though he was not carrying any money from
the business at the time of the offense.

The trial court’s ruling on this issue of law was in
error. Two years ago, in State v. Cole, 2003 WI 112, 264 -
Wis. 2d 520, 665 N.W.2d 328, this court held that the
CCW statute was not unconstitutional as applied to an
individual who kept loaded handguns in a car for self-
defense. The public safety concerns that underlie Cole’s
holding that “[tlhe right to bear arms is clearly not
rendered illusory by prohibiting an individual from
keeping a loaded weapon hidden either in the glove
compartment or under the front seat in a vehicle,” id. at
949, apply with equal force in this case. The fact that
Fisher sometimes transports cash receipts from his
business in his vehicle does not make this case
comparable to State v. Hamdan, 2003 WI 113, 264 Wis.
2d 433, 665 N.W.2d 785, in which the court held that a
store owner had a constitutional right to carry a concealed
weapon in his store, as Fisher was not carrying his
business receipts at the time of his offense but was
running personal errands. Accordingly, the State asks that
the circuit court’s judgment dismissing this case be
reversed.

L THE STATE CONSTITUTIONAL
RIGHT TO BEAR  ARMS
PROVIDES A DEFENSE TO A
CHARGE OF CARRYING A
CONCEALED WEAPON ONLY IN
LIMITED CIRCUMSTANCES.

Wisconsin’s concealed weapons statute provides
that “[ajny person except a peace officer who goes armed
with a concealed and dangerous weapon is guilty of a
Class A misdemeanor.” Wis. Stat. § 941.23. Wisconsin
has had a concealed weapons law since 1872, and the law
has remained substantively unchanged since 1878. See
Cole, 264 Wis. 2d 520, 8.



In 1998, the citizens of this state adopted an
amendment to the Wisconsin Constitution that created
Wis. Const. art. I, § 25, which provides that “[t]he people
have the right to keep and bear arms for security, defense,
hunting, recreation or any other lawful purpose.” See
Cole, 264 Wis. 2d 520, 9. The impact of the right to bear
arms amendment on enforcement of the CCW statute was
the subject of two decisions issued by this court on the
same day; Cole and Hamdan. Those decisions provide the
framework for analyzing Fisher’s claim that the CCW
statute is unconstitutional as applied to his conduct.

A. The Cole decision.

In Cole, the court considered both facial and as-
applied challenges to the CCW statute under Article I,
Section 25. The defendant in Cole was a passenger in a
car that was pulled over for motor vehicle violations. See
Cole, 264 Wis. 2d 520, 93. During a search of the vehicle,
officers found marijuana in Cole’s pocket and loaded
pistols in the glove compartment and beneath the driver’s
seat. See id. Cole told police that he carried the pistol
found in the glove compartment for protection. See id.

The court rejected Cole’s argument that the right to
bear arms amendment rendered the CCW statute
unconstitutional on its face. See id. at {]8-44. The court
held that while Article I, Section 25, creates a fundamental
individual right to keep and bear arms, that right is not
absolute, but is subject to a reasonable exercise of the
state’s police power. See id. at 4920, 24-26. The court
concluded that “the CCW statute is a reasonable
~ regulation on the time, place; and manner in which the
right to bear arms may be exercised” and that the statute
“does not unreasonably infringe upon a citizen’s ability to
exercise the right.” Id. at §28. The court held that there is
a “compelling state interest in protecting the public from
the hazards involved with certain types of weapons, such
as guns.” Id. at §43.



The court also rejected Cole’s claim that the CCW
statute was unconstitutional as applied to him. The court
found that Cole had waived his as-applied challenge by
pleading no contest to the charge. Id. at 946.
Nevertheless, the court addressed the merits of that claim.
Noting that the police had seized two loaded weapons
from the interior of a vehicle, one inside the glove
compartment and the other hidden under the front seat of
the vehicle, the court held that “[w]hatever the outer
reaches of application of the CCW statute might be in
light of the new constitutional amendment, this fact
scenario does not fall within them.” Id. at 149. “The right
to bear arms is clearly not rendered illusory by prohibiting
an individual from keeping a loaded weapon hidden either
in the glove compartment or under the front seat in a
vehicle.” Id. at 49.

The court observed that the reasons supporting the
facial validity of the statute applied with equal force to the
specific facts underlying Cole’s as-applied challenge. Id.
The court acknowledged the legitimacy of Cole’s reason
for carrying the weapon — that he had been the victim of a
brutal beating when he was younger and did not feel safe
in the neighborhood. Id. at §48. Nevertheless, the court
pointed out, there was no evidence of any threat at or near
the time Cole was arrested. Id.

The court held that public safety concerns support
reasonable restrictions on bearing arms, and found that the
risk of accidents “certainly” justified restrictions on
transporting loaded weapons. Jd. at §49. Under the
circumstances of the case, where “Cole had two loaded
weapons within reach and completely hidden from the
view of others,” the court concluded, “the CCW statute
may be enforced without impeding the constitutional right
to bear arms.” Id.



B. The Hamdan decision.

The court reached a different conclusion in
Hamdan, holding that the CCW statute was
unconstitutional as applied to the defendant’s conduct in
that case. Hamdan owned and operated a grocery and
liquor store in a high-crime neighborhood in Milwaukee.
See Hamdan, 264 Wis. 2d 433, ]7-8. In the previous six
years, the store had been the target of four armed
robberies and the site of two fatal shootings. Id. at 8. On
one occasion, an armed assailant held a gun to Hamdan’s
head and pulled the trigger, but the weapon misfired. Id.
On another occasion, Hamdan shot and killed an armed
robber in self-defense. Id.

Hamdan kept a handgun under the store’s front
counter during store hours for security. Id. at §9. He was
carrying the gun in his pocket at closing time when
officers conducting a license check of the store asked him
if he kept a gun in the store. Id. at J1-3. He was charged
with carrying a concealed weapon after he answered in the
affirmative and pulled the gun from his pocket. Id. at 3.

_This court held that application of the CCW statute
to Hamdan’s conduct was unconstitutional because it
“effectively ~disallowed the reasonable exercise of
Hamdan’s constitutional right to keep and bear arms for
the lawful purpose of security.” Id. at §6. The court
rejected Hamdan’s suggestion that it should retreat from
previous decisions that had broadly interpreted the CCW
statute and had narrowly applied statutory and common
law defenses to CCW charges. Id. at §920-37. The court
held, however, that while the new constitutional
amendment did not affect its prior interpretations of the
CCW statute, “it did create an obligation to protect rights
guaranteed by the amendment.” Id. at §38.

The court reaffirmed that the CCW statute is valid
on its face as “a reasonable exercise of the police power”
that “serves many valuable purposes in promoting public
safety.” Id. at 953. Among those purposes are to

-9.



discourage individuals from acting violently on impulse,
id. at Y54; to give notice to people, including law
enforcement officers, that the individual with whom they
are dealing is armed with a dangerous weapon, id. at §55;
to avoid “facilitat[ing] the commission of crime by
creating the appearance of normality and catching people
off guard,” id.; and “the preservation of life, by affixing
the stigma of the law of the land to him who carries a
concealed pistol, loaded or unloaded, except in the cases
allowed by the statute,” id. at §56 (quoted source omitted).

The court found that “[n]one of these rationales is
particularly compelling when applied to a person owning
and operating a small store.” /Id. at §57. Although a
shopkeeper is not immune from acting on impulse, the
court said, “he or she is less likely to do so in a familiar
setting in which the safety and satisfaction of customers is
paramount and the liability for mistake is nearly certain.”
Id. There is less need in these circumstances for innocent
customers or visitors to be notified that the owner of a
business possesses a weapon, the court added, because
“[alnyone who enters a business premises, including. a
person with criminal intent, should presume that the
owner possesses a weapon, even if the weapon is not
visible.” Id. A shopkeeper is not likely to use a concealed
weapon to facilitate his own crime of violence in his own
store, the court stated, and the stigma of the law is
inapplicable when the public expects a shopkeeper to
possess a weapon for security. Id.

Thus, the court concluded, “[t]he purposes of a
concealed carry prohibition are often less compelling in
settings in which the person bearing the concealed weapon
is an owner of the property on which he or she goes
armed,” the court said. Id. at §59. The court quoted with
approval the observation of a New York court that “‘the
criminality of gun possession is mitigated in the two
places where an otherwise law-abiding person is likely to
spend most of his time and to deserve the greatest
expectation of personal security: his home and his

-10 -



workplace.”” 1d. at 58 (quoting People v. Buckmire, 638
N.Y.S.2d 883, 885 (N.Y. Sup. Ct. 1995)).

On the other side of the balance, the court noted
that the constitutional amendment protects the right to
keep and bear arms for, among other purposes, security.
Id. at 65. That term does not implicate an imminent
threat, the court stated, but “connotes a persistent state ‘of
peace.” Id. at §66. The domain “most closely associated
with a persistent state of peace is one’s home or
residence,” the court observed, “followed by other places
in which a person has a possessory interest. A person is
less likely to rely on public law enforcement for protection
in these premises and is more likely to supply his own
protection.” Id.

The court stated that “a citizen’s desire to exercise
the right to keep and bear arms for purposes of security is
at its apex when undertaken to secure one’s home or
privately owned business.” Id. at 967. The court
concluded, therefore, that “[1]f the constitutional right to
keep and bear arms for security is to mean anything, it
must, as a general matter, permit a person to possess,
carry, and sometimes. conceal arms to imaintain the
security of his private residence or privately operated
business, and to safely move and store weapons within
these premises.” Id. at §68.

The court further held that in circumstances in
which the State’s interest in restricting the right to keep
and bear arms is minimal and the private interest in
exercising the right is substantial, regulations limiting the
constitutional right to bear arms must leave some realistic
alternative means to exercise the right. Id. at §71. The
court concluded that “[r]equiring a storeowner who
desires security on his own business property to carry a
gun openly in a holster is simply not reasonable.” Id. at
q73.

The final element to a constitutional challenge to
an application of the CCW statute, the court held, is

-11 -



whether the defendant was carrying the concealed weapon

for a lawful purpose. Id. at §76. That element is required
because Article I, Section 25, expressly limits the right to
keep and bear arms to “lawful purposes.” 1d.
Accordingly, “[c]arrying a concealed weapon for an
unlawful purpose, even if a defendant were able to satisfy
the two other tests for an unreasonable restriction, is not
protected by the amendment.” Id.

Hamdan thus establishes that there are three
elements to an as-applied challenge to a concealed carry
charge:

- A weighing of “the public interest in enforcing the
CCW statute against an individual’s interest in exercising
the right to keep and bear arms by carrying a concealed
weapon,” id. at §69;

- An assessment “whether an individual could have
exercised the right in a reasonable, alternative manner that
did not violate the statute,” id.; and

- A factual determination whether the defendant
carried a concealed weapon for an unlawful purpose, see
id. at 976-77.

The first two elements present legal questions,
while the third presents a question of fact. See id. at 1786-
87.

Applying these principles to Hamdan’s case, the
court held that “Hamdan’s interests in maintaining a
concealed weapon in his store and carrying it personally
during an unexpected encounter with visitors substantially
outweighed the State’s interest in enforcing the concealed
weapons statute.” Id. at §81. The court explained:

Hamdan exercised the right to keep and bear
arms under circumstances in which the need to
“exercise this right was substantial. He owned a
grocery store in a high crime neighborhood and his
store had been the site of past robberies and

-12-



homicides. Hamdan himself had been a crime victim
at the store. Hamdan had concerns not only for
himself but also for his family and customers. He
had good reason to anticipate future crime problems
at the store and a need to provide his own security to
deal with the problems. Acting on this need,
Hamdan kept a handgun under the counter near the
cash register but safely stored the weapon when the
business was closed. Hamdan’s transport of the
weapon in his pocket on the night in question was
incidental to his normal safe handling and storage of
the firearm in his store. Meanwhile, the State’s
interests in prohibiting Hamdan from carrying a
concealed weapon in his small store, under the
circumstances on the night the police officers visited
his store, were negligible. The police knew that
Hamdan’s store was a crime target and that Hamdan
kept a weapon for protection. There is no evidence
that Hamdan was prone to act irresponsibly or
mmpulsively, and he was unlikely to do so in his own
store. Therefore, enforcement of the CCW statute on
these facts would seriously frustrate the
constitutional right to keep and bear arms for
security but advance no discernible public interest.

Id. at §82.

The court further held that Hamdan “had no
reasonable means of keeping and handling the weapon in
his store except to conceal it.” Id. at 83.

In the normal course of business, Hamdan concealed
the weapon in an area that was accessible to him but
inaccessible to the public. It would have been
dangerous and counterproductive to openly display
the weapon during business hours, and requiring him
to do so would have seriously impaired his right to
bear arms for security. When Hamdan was
unexpectedly summoned to come to the front of the
store at a time when he was closing up for the night,
he had the option of putting the handgun in his
pocket or leaving the handgun in the back room
without knowing who had come into the store and
whether his security was threatened. Carrying the
handgun openly when he went back into the store
would have shocked his visitors, seriously

-13 -



threatened his safety, and was not a reasonable
option.

Id.

With regard to the third element, the court noted
that Hamdan had not been allowed to present his defense
in the circuit court. Id. at §84. The court therefore
remanded the case with directions that the case be
dismissed unless the State showed probable cause that
Hamdan had an unlawful purpose when he was carrying
the concealed weapon. 7d. ‘

C. The procedure for evaluating
an as-applied challenge to a
concealed carry charge.

Hamdan also established the procedure by which
trial courts should determine the elements of a
constitutional defense to a CCW charge. The first two
elements of the defense present legal questions that must
be raised by the defense and resolved by the trial court
prior to trial. Id. at §86. Thus, the court held, a defendant
who seeks to invoke a constitutional defense must “secure
affirmative answers to the following legal questions before
he or she is entitled to raise a constitutional defense.” Id.
at q86. “Affirmative answers to these questions will
require a court to conclude that the State’s enforcement of
the CCW statute constituted an unreasonable and
unconstitutional impairment of the right to keep and bear
arms as granted in Article I, Section 25 of the Wisconsin
Constitution.” Id.

The first question the court must decide is whether,
“under the circumstances, . . . the defendant’s interest in
concealing the weapon to facilitate exercise of his or her
right to keep and bear arms substantially outweigh[s] the
State’s interest in enforcing the concealed weapons
statute?” Id. Because “[t]he State generally has a
significant interest in prohibiting the carrying of concealed
weapons,” the defendant “must have been exercising the
right to keep and bear arms under circumstances in which

-14 -



the need to do so was substantial” to satisfy this element.
1d.

The second question for the court is whether “the
defendant conceal[ed] his or her weapon because
concealment was the only reasonable means under the
circumstances to exercise his or her right to bear arms?”
Id. “Put differently, did the defendant lack a reasonable
alternative to concealment, under the circumstances, to
exercise his or her constitutional right to bear arms?” Id.

If the trial court “approves a constitutional defense”
based on its affirmative answers to these two legal
questions, the factual issue of the defendant’s purpose
becomes relevant. Id. at §87. Whether the defendant had
a lawful purpose is determined at trial: “The State can
overcome a court-approved constitutional defense only if
it asserts, and then proves at trial, that the defendant had
an unlawful purpose at the time he or she carried the
concealed weapon.” Id. Whether the defendant had an
unlawful purpose, defined as an intent to use the weapon
in furtherance of the commission of a crime, is a question
of fact that is submitted to the trier of fact along with
separate, traditional instructions on the crime of carrying a
- concealed weapon. Id.

If the jury answers that the defendant did not intend
the unlawful purpose specifically alleged by the State,
then 1t will not need to answer the other questions posed in
the jury instructions for the CCW offense, as the
defendant’s conduct remains constitutionally protected.
Id. at 88. However, if any unlawful purpose is proven,
the jury then must address the elements of the CCW
offense. Id.

I. THE CCW STATUTE IS
CONSTITUTIONAL AS APPLIED
TO FISHER’S CONDUCT.

At the pretrial hearing on Fisher’s motion, the State
acknowledged that it had no evidence that Fisher had any
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unlawful purpose when he carried a concealed weapon in
his truck (29:47-48; A-Ap. 149-50). Accordingly, the
only elements of the constitutional defense that this court
need address are the first two: whether the public interest
in enforcing ~the CCW statute was substantially
outweighed by Fisher’s interest in exercising the right to
keep and bear arms by carrying a concealed weapon; and
whether  Fisher concealed his weapon because
“concealment was the only reasonable means under the
circumstances” to exercise his right to- bear arms.
Hamdan, 264 Wis. 2d 433, 86. Fisher may prevail on his
defense only if the answer to both questions is yes. Id.

Both of those questions are legal questions. Id.
This court reviews questions of law de novo, without
deference to the trial court. See State v. Vanmanivong,
2003 WI 41,917, 261 Wis. 2d 202, 661 N.W.2d 76.

A. Fisher’s interest in carrying a
concealed weapon did not
substantially outweigh the
public interest in enforcing the
CCW statute.

When examining whether the public interest in
enforcing the CCW statute was substantially outweighed
by Fisher’s interest in carrying a concealed weapon under
the circumstances presented in this case, the obvious
points of comparison are the two factual scenarios
presented in Hamdan and Cole. In its certification, the
- court of appeals stated that the facts of this case “appear to
fall somewhere in between those of Cole and Hamdan.”
Certification at 6 (A-Ap. 131). In the State’s view, the
facts of this case are not at all similar to those of Hamdan
and are, in most important respects, comparable to those
of Cole.

To be sure, as the court of appeals observed,
“Fisher is a businessman with an interest in protecting
himself and his money, as in Hamdan. . . > Id. But
unlike Mr. Hamdan, Fisher was not on his business
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premises when he was arrested for carrying a concealed
handgun. Indeed, Fisher was not engaged in any business
related activity at all at the time of the offense. Fisher was
going to a McDonald’s and running personal errands, not
carrying his business receipts, when he stopped in at the
DNR office to discuss a citation he had received. Fisher’s
interest in security at that point was no different than that
of any other person in the community who was running
errands or engaged in other personal business that
Saturday afternoon.

In his court of appeals brief, Fisher argued that his
situation is comparable to that of the grocery store owner
in Hamdan because his “vehicle is an extension of his
business, used for carrying the cash deposits from his
tavern.” Fisher’s court of appeals brief at 10. Even if
Fisher’s vehicle could be described as an “extension of his
business” when he is actually carrying the cash receipts in
it, that is not what he was doing at the time of this offense.
Thus, even if Fisher would have had a constitutional
defense to a CCW charge had he been carrying his
business receipts at the time of his arrest, that is of no
import under the circumstances that led to his arrest in this
case.

Fisher dismisses the State’s reliance on the fact that
he was not transporting money for the business or
otherwise engaged in any business-related . activity as a
“red herring” because his arrest came two hours before he
was to start work. See Fisher’s court of appeals brief-in-
chief at 11. But there is nothing in the récord to suggest
that it would even have been inconvenient, much less
impractical, for Fisher to have stopped at his home to pick
up his gun before heading into work.

The trial court likewise found it unimportant that
Fisher was not carrying money at the time, reasoning that
a would-be robber would not know when Fisher was
carrying cash from the business: “I don’t know if the
criminals are that smart to know when to hit him” (29:43;
A-Ap. 145). But even a not particularly bright robber is
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unlikely to think that a tavern owner out running errands
at 4:00 p.m. on a Saturday afternoon would be a desirable
target for a robbery because bars are a cash business.
There is no reason to believe that Fisher was more likely
to be the object of an armed robbery attempt than anyone
else who was going about their business in Black River
Falls that afternoon. As in Cole, Fisher “has presented no
evidence of any threat at or near the time he was arrested.”
Cole, 264 Wis. 2d 520, 948.

The State does not mean to suggest that it believes
that Fisher would have a viable constitutional defense had
he been transporting his business receipts at the time of
his arrest. While Fisher’s interest in exercising the right to
bear arms by carrying a concealed weapon would be
greater in those circumstances, the compelling public
interest in enforcing the CCW statute against persons who
carried concealed, loaded handguns in their vehicles is not
diminished. But that issue is not before the court, as the
merits of an “as applied” challenge to a CCW charge are
assessed by considering the facts of the particular case,
not hypothetical facts in other situations. See Hamdan,
264 N.W.2d 433, 943; see also Cole, 264 Wis. 2d 530,
947 (“We see no need to examine the assortment of
restrictions that may apply to transporting a weapon in a
vehicle, because under the facts of this case, the
constltutlonal right to bear arms has clearly not been
infringed.”).!

‘In the State’s view, the fact that Fisher was
carrying a concealed handgun in his pickup truck, rather
- than in his business or home, is the critical fact that
distinguishes this case from Hamdan and makes it

'In State v. Dundon, 226 Wis. 2d 654, 594 N.W.2d 780
(1999), this court held that the manager of a business did not have a
statutory or common law privilege to carry a concealed weapon
when he transported cash receipts from the business to the bank. The
right to bear arms amendment was not implicated in Dundon because
the offense took place prior to the adoption of the amendment. See
id. at 657-58; State v. Gonzales, 2002 WI 59, 430, 253 Wis. 2d 134,
645 N.W.2d 264.
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comparable to Cole, because the public interest in
enforcing the CCW statute is particularly strong when a
loaded firearm is carried in a vehicle.. The Hamdan court
stressed 1its conclusion that the dangers associated with
carrying a concealed weapon are at their least when an
individual is carrying the weapon on his or her own
premises. See Hamdan, 264 N.W.2d 433, 958-68.
Conversely, Cole held that the public safety concerns
associated with transporting a loaded, concealed handgun
within a person’s reach in a vehicle outweigh the
individual’s interest in carrying a concealed handgun in a
vehicle for security. See Cole, 264 Wis. 2d 530, §948-49.

As noted above, the court in Hamdan discussed
several of important public interests further by the CCW
statute: (1) “carrying a concealed weapon permits a person
to act violently on impulse, whether from anger or fear,”
Hamdan, 264 N.W.2d 433, 954; (2) “[n]otice of the
presence of a dangerous weapon permits people, including
law enforcement officers, to act accordingly,” id., §55; (3)
“concealed weapons facilitate the commission of crime by
creating the appearance of normality and catching people
off guard,” id.; and (4) “affixing the stigma of the law of
the land” to those who illegally carry concealed weapons
promotes the preservation of life, id., §56. The court
found that “[nJone of these rationales is particularly
compelling when applied to a person owning and
operating a small store.” Id. at §57. A shopkeeper is less
likely to act on impulse in the familiar setting of his store,
“m which the safety and satisfaction of customers is
paramount and the liability for mistake is nearly certain.”
Id. There is a diminished need for innocent customers to
be placed on notice that the business owner possesses a
weapon because “[aJnyone who enters ‘a business
premises, including a person with criminal intent, should
presume that the owner possesses a weapon, even if the
weapon is not visible.” /d. Nor is a shopkeeper likely to
use a concealed weapon to facilitate his own crime of
violence in his own store. Id.
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Those concerns do apply, however, when an
individual carries a concealed weapon off of his or her
own business or residential premises, especially when
carrying the concealed weapon in a vehicle. As
-demonstrated by the all too common instances of “road
rage” in which an enraged motorist has vented his anger
by pointing or firing a gun he was carrying in his vehicle,
motorists who are subjected to the stresses and frustrations
of driving are more likely than shopkeepers to react
impulsively and violently.” Additionally, as the court
noted in Cole, there is a danger that a loaded weapon will
discharge if the vehicle is involved in an accident. See
Cole, 949. That danger was heightened in this case
because Fisher kept his loaded pistol in the console of his
truck rather than in a case designed to properly secure the
firearm. '

The presence of concealed, loaded weapons in
vehicles also presents significant dangers to law
enforcement officers. It is well recognized that “traffic
stops may be dangerous encounters” for police officers.
Maryland v. Wilson, 519 U.S. 408, 413 (1997). The
Supreme Court noted in Wilson that “[ijn 1994 alone,
there were 5,762 officer assaults and 11 officers killed
during traffic pursuits and stops.” . Id. (citing Federal
Bureau of Investigation, Uniform Crime Reports: Law
Enforcement Officers Killed and Assaulted 71, 33 (1994)).
Regrettably, that situation has not improved. In 2003, the
most recent year for which FBI-compiled statistics are
available, there were 6,431 police officer assaults and 14

*See, e.g., Clemmons v. Wolfe, 377 F.3d 322, 324 (3rd Cir.
2004); Cochrane v. McGinnis, 160 F. Supp. 2d 447, 448-49
(E.D.N.Y. 2001), aff’d 50 Fed. Appx. 478 (2nd Cir. 2002); People v.
Rodriguez, 77 Cal. Rptr. 2d 676, 678 (Cal. Ct. App. 1998); Cobb v.
Langworthy, 909 So. 2d 416, 418 (Fla. Dist. Ct. App. 2005); State v.
Cutler, 785 So. 2d 1288, 1288-89 (Fla. Dist. Ct. App. 2001); State v.
Bodden, 756 So. 2d 1111, 1112 (Fla. Dist.Ct. App. 2000); Tolliver v.
State, 546 S.E.2d 525, 526 (Ga. 2001); State v. Plaisance, 745 So. 2d
784, 786 (La. Ct. App. 1999); State v. Vang, 700 N.W.2d 491, 493
(Minn. Ct. App. 2005); State v. Gheen, 41 S.W.3d 598, 600-01 (Mo.
Ct. App. 2001); State v. Fowler, 785 P.2d 808, 810 (Wash. 1990).
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officers feloniously killed during traffic pursuits and
stops. See Federal Bureau of Investigation, Uniform
Crime Reports: Law Enforcement Officers Killed &
‘Assaulted/2003 21, 67 (2004) (available online at
http://www.fbi.gov/ucr/ucr.htm#leoka).’ People who
carry guns in automobiles present a far greater danger to
police officers that do 'shop owners who carry guns in
their stores.

The Illinois Appellate Court recognized the
dangers that carrying loaded firearms in a vehicle pose to
the public and to law enforcement officers when it
rejected a constitutional challenge to a state statute that
prohibits carrying an uncased, loaded, and immediately
accessible firearm in a vehicle. See People v. Grant, 791
N.E.2d 100 (Ill. App. Ct. 2003). The Illinois statute
provides that a person commits the offense of aggravated
unlawful use of a weapon when he or she knowingly
“[c]arries on or about his or her person or in any vehicle
or concealed on or about his or her person except when on
his or her land or in his or her abode or fixed place of
business any pistol, revolver . . . or other firearm” and,
among other possible aggravating factors, “the firearm
possessed was uncased, loaded and immediately -
accessible at the time of the offense.” Id. at 110. The
Illinois Appellate Court rejected the defendant’s argument
that the statute violates due process because it “requires
only a mental state of knowing, without further requiring a
culpable mental state and results in innocent conduct
being criminalized,” holding that the requirement of a
mental state of knowledge was sufficient to meet due
~ process requirements Id. at 108, 111. The court further
held that the statute was rationally related to a legitimate
state goal.

[I]t is clear that the goal of the legislature in enacting
the aggravated unlawful use of a weapon statute ...
was to allow the State to seek a harsher penalty for

*The court may take judicial notice of official governmental
publications. Clifford v. Colby School Dist., 143 Wis. 2d 581, 588,
421 N.W.2d 852 (Ct. App. 1988).
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any person in the State of Illinois, who does not fall
under a specific exemption, from carrying a loaded
weapon in the passenger compartment of his or her
vehicle because of the!inherent dangers to police
officers and the general public. This is so even if the
person carrying the weapon has no criminal
objective.

* kX

Unfortunately we live in a world where
innocent victims are shot at through the windows of
passing vehicles, where drivers experiencing “road
rage” shoot at other drivers on our thoroughfares,
and where the safety of a police officer effectuating
a routine traffic stop is compromised by the presence
of accessible, loaded weapons. When one has a
loaded weapon immediately accessible, he or she
can use that weapon at a moment’s notice and place
other unsuspecting citizens in harm’s way. This is
precisely the type of evil that the statute in question
here was designed to prevent.

Id.

, Although the constitutional provisions at issue in
the Illinois case and this case differ, the states’ interests in
enforcing their statutory prohibitions against loaded,
accessible firearms in vehicles are the same. The public
safety interest in protecting the lives of police officers and
other individuals provides a compelling reason for
enforcement of the CCW statute wunder these
circumstances.

In his court of appeals brief, Fisher argued that the
State’s interest in prohibiting him. from carrying a
concealed weapon in his vehicle is “negligible” because
the police knew that he kept a weapon in his vehicle from
their prior contact with him and there was no evidence
that he was prone to act irresponsibly or impulsively.
Fisher’s court of appeals brief-in-chief at 11. If anything,
however, the fact that Fisher was known to keep loaded
firearms in his vehicle would heighten a police officer’s
apprehension and concern for his or her safety in
approaching Fisher’s vehicle. ~ Moreover, ‘if police
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knowledge were sufficient to diminish the State’s interest
in enforcing the CCW statute, a person could create a
constitutional defense against a future CCW charge by
notifying the police that he or she keeps a gun in his or her
vehicle.

The State’s compelling interest in enforcing the
CCW statute against individuals who carry concealed,
loaded weapons in their vehicles outweighs Fisher’s
interest in carrying a concealed weapon in his truck. In its
certification to this court, the court of appeals stated that
Fisher “keeps a loaded gun in the glove compartment of
his car for protection because he routinely makes large
cash deposits in a high-crime neighborhood,”
Certification, at 1 (A-Ap. 126); see also id. at 6 (A-Ap.
131) (“Fisher was arrested for concealing his gun . . .in a
car in a high-crime area”). The court of appeals
apparently based its characterization of the locale of
Fisher’s offense on Fisher’s anecdotal testimony about
four robberies of businesses in Black River Falls within
“the last year or so” (29:15; A-Ap. 117), and perhaps
‘because Fisher’s vehicle had been stolen when he left it
running outside the bar at closing time (29:16; A-Ap.
118).

While the State does not challenge Fisher’s
testimony, the court of appeals’ characterization of
downtown Black River Falls as “high-crime” area is
something of a stretch. For 2003, the year in which Fisher
committed this offense and the most recent year for which
the FBI has provided crime statistics for cities with a
population of under 10,000 and nonmetropolitan counties
with a population of under 25,000, there were a total of six
violent crimes known to law enforcement in the city of
Black River Falls (no murders, one forcible rape, one
robbery and four aggravated assaults) and eight violent
crimes reported by the Jackson County Sheriff’s
Department (one murder, one forcible rape, no robberies,
and six aggravated assaults). See Federal Bureau of
Investigation, Crime in the United States/2003, Tables 8A
& 10A (2004) (A-Ap. 136, 141) (available online at
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http://www.fbi.gov/ucr/03cius.htm). The crime rates in
Black River Falls and Jackson County do not appear to
differ appreciably from other Wisconsin cities and
counties of similar population. See id.

In his court of appeals brief, Fisher suggests that
the facts of his case are similar to that in Hamdan. See
Fisher’s court of appeals brief at 9. But the crime rates in
Black River Falls and the neighborhood in Milwaukee
where Mr. Hamdan’s store is located are not remotely
comparable. “According to Milwaukee police data, there
had been at least three homicides, 24 robberies, and 28
aggravated batteries reported that year in the small census
tract that included Hamdan’s store.” Hamdan, 264 Wis.
2d 433, 98. That census tract was but one of 218 such
tracts in the city of Milwaukee. Id. at Y8 n.3. Given that
disparity, Fisher’s interest in carrying a concealed
handgun for security pales in comparison to Hamdan’s.

If Black River Falls is categorized as a “high
crime” area for purposes of a constitutional defense, there
are few areas of the state that would not deserve that
designation. Moreover, even if Black River Falls truly
were a high crime area, carrying a concealed, loaded
handgun in a vehicle could not be justified on that basis.
This court held in Cole that even though the defendant had
a legitimate concern for his safety in the Milwaukee
neighborhood in which he was an automobile passenger,
that generalized security concern did not support a
constitutional defense to a CCW charge based on the
carrying of a loaded handgun in the car’s glove
compartment. See Cole, 264 Wis. 2d 520, 9948-49.

Fisher’s interest in carrying a concealed weapon in
his vehicle is further diminished by the fact that he
apparently found it unnecessary to go armed when he
carried the business’s cash from the tavern to his vehicle.
Fisher presumably is more likely to be robbed when he is
carrying his cash receipts from the tavern to his truck than
- when is driving with the cash in the truck. Yet Fisher

~ testified that he does not take his pistol into the bar, but
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keeps it in the console of his truck at all times (29:18, 22,
A-Ap. 120, 124).

As the following passages from Hamdan illustrate,
the fact that the defendant in Hamdan was on his own
property was central to the Hamdan court’s determination
that the defendant’s interest in carrying a concealed
weapon outweighed the State’s interest in enforcing the
CCW statute:

- “As one court recently observed, ‘the criminality of
gun possession 1s mitigated in- the two places where an
otherwise law-abiding person is likely to spend most of
his time and to deserve the greatest expectation of
personal security: his home and his workplace.”” Hamdan,
264 Wis. 2d 433, 58 (citation omitted).

- “The purposes of a concealed carry prohibition are
often less compelling in settings in which the person
bearing the concealed weapon is an owner of the property
on which he or she goes armed.” Id., §59.

- “[M]any states have recognized, either by case law
or statute, a special intersection between the right to bear
arms and the protection of one’s own property. For
example, one state court has held that a citizen enjoys a
common law right to carry a concealed weapon in the
citizen’s own home.” Id., Y 61

- “The unreasonableness of applying certain gun
regulations when they prohibit sensible conduct on one’s
own property is commonly recognized.” Id., §63.

- “The importance of being able to exercise the right
to bear arms in the setting of one’s own property is
implied by the language of Article I, Section 25.” Id.,
q64.

- “[A] citizen’s desire to exercise the right to keep
and bear arms for purposes of security is at its apex when
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undertaken to secure one’s home or privately owned
business. Id., §67.

- “If the constitutional right to keep and bear arms
for security 1s to mean anything, it must, as a general
matter, permit a person to possess, carry, and sometimes
conceal arms to maintain the security of his private
residence or privately operated business, and to safely
move and store weapons within these premises.” Id., §68

- “Requiring astoreowner who desires security on
his own business property to carry a gun openly or in a
~ holster 1s simply not reasonable.” Id., §73.

Fisher was not at his place of business when he was
arrested for carrying a concealed weapon. Rather, he was
driving around Black River Falls in his truck, engaged in
personal business, when he drove onto DNR property with
a loaded, concealed handgun in the console (29:21; A-Ap.
123). Under the facts of this case, the public interest in
enforcing the CCW statute outweighs Fisher’s interest in
carrying a concealed weapon. Fisher’s constitutional

defense must, therefore, be rejected as a matter of law.
See Hamdan, 264 Wis. 2d 433, §86.

B. Fisher had a reasonable
alternative to carrying a
concealed weapon.

Even if the court were to agree with Fisher that his
interest in security substantially outweighs the State’s
mterest in enforcing the CCW statute, he can prevail on
his constitutional defense only if he demonstrates that he
had no reasonable alternative means of exercising his right
to bear arms for security than carrying his gun in a
concealed manner. See Hamdan, 264 Wis. 2d 433, §86.
Fisher has not shown that he had no reasonable alternative
to carrying a loaded gun concealed in the console of his
truck. ' '
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State law provides an approved method for
transporting a firearm in a vehicle: the gun must be
“unloaded and encased.” Wis. Stat. § 167.31(2)(b).”
Carrying a firearm in that statutorily prescribed manner
substantially mitigates the safety concerns that underlie
the prohibition against carry a concealed weapon. At the
same time, if the need to use the pistol for protection were
to arise, Fisher could quickly remove it from the case and
load it by inserting its magazine.

In Hamdan, this court held that the defendant had
no reasonable means of keeping and handling the weapon
in his store except to conceal it. See Hamdan, 264 Wis.
2d 433, 983. Unlike a storekeeper who might alarm his
customers were he to openly carry a holstered weapon,
Fisher could comply with § 167.31(2)(b) without causing
alarm and without significantly impairing his right to bear
arms for security.

When it rejected an as-applied challenge to the
CCW statute in Cole, this court held that the state
constitutional right to bear arms is not violated by
prohibiting an individual from keeping a loaded weapon
hidden m a vehicle: “The right to bear arms is clearly not .
rendered 1illusory by .prohibiting an individual from
keeping a loaded weapon hidden either in the glove
compartment or under the front seat in a vehicle.” See
Cole, 264 Wis. 2d 520, 949. The court should reach the
' same conclusion here.

*Violations of this safety statute are subject to a forfeiture of
not more than $100. See Wis. Stat. § 167.31(2)(e).
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CONCLUSION

For the reasons stated above, the court should
reverse the judgment of the circuit court dismissing this
case. ' '

Dated this 14th day of November, 2005.
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State of Wisconsin Circuit Court Jackson County

STATE OF WISCONSIN

-VS.- Criminal Complaint

Scott K. Fisher

43 Main Street

Black River Falls, Wl 54615
DOB: 02/01/1974

®55e No.: 04 CM Alp

Defendant.

George M. Clark, being first duly sworn, states that:
Count 1: CARRYING A CONCEALED WEAPON

The above-named defendant on December 20, 2003, in the City of Black River Falls,.
Jackson County, Wisconsin, did go armed with a concealed and dangerous weapon,
contrary to sec. 941.23, Wis. Stats., a Class A Misdemeanor, and upon conviction may be
fined not more than Ten Thousand Dollars ($10,000), or imprisoned not more than nine (9)
months, or both.

PROBABLE CAUSE: and prays that said defendant be dealt with according to law and
that the basis for the complainant’s charge of such offense is: That your complainant has
read a report from the Wisconsin Department of Natural Resources which states that on
December 20, 2003 at about 4:00 p.m. DNR Officer Daniel Schultz arrived at the DNR
Service Center in the City of Black River Falls, County of Jackson, State of Wisconsin.
While seated in his patrol vehicle Officer Schultz observed a silver Chevrolet pickup truck
with Wisconsin personalized truck plate of COZY CR approach and stop slightly behind
Schultz's patrol vehicle. He observed the lone occupant of this vehicle to be Scott K.
Fisher. Schultz exited his vehicle as Fisher exited his vehicle. Fisher approached Schultz.
Schultz asked Fisher if he could help him. Fisher stated he was looking for John
Bronsdon, a DNR Warden. Fisher stated he was upset because he had received a citation
in the mail earlier that day. He stated that he had had his truck stolen from his place of
business and upon reporting the theft he informed officers that his truck contained three
loaded firearms. He had received a citation for the loaded firearms and believed he should
not have received this citation. Fisher stated that he owned the Cozy Corner Bar and that
he regularly carries large amounts of money. He stated that.he always carried a loaded
firearm with him and stated “to be honest with you, | have a loaded handgun in the truck
right now.” Schultz asked Fisher where the handgun was located. Fisher opened his
driver's door, reached in and opened a center console in the front.seat of the truck and
retrieved a stainless steel .40 caliber Smith and Wesson semi-automatic handgun, serial
number VCE5238. The firearm was loaded with nine rounds in its magazine with an
additional round chambered. Schultz seized this firearm along with another loaded
magazine, a box of .40 caliber ammunition and an unidentified cartridge. These were lying
beside the handgun in the center console.
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STATE OF WISCONSIN - VS - scott . tisher
Subscribed and sworn to before me,

and approved for filing on:
January 29, 2004

/”//// 9y /v

William P Nemer T 1018425
Special Prosecutor for Jackson County

A-Ap. 102

S0l

G

olge M. Clark
plainant

-/



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STATE OF WISCONSIN: CIRCUIT COURT: JACKSON .COUNTY:

STATE OF WISCONSIN,

PL4FECifh, [l E 'U (Pretrial Motion)

. =VSsS-— . ‘
- Ny 22
SCOTT FISHER, |

ool ABASEED ) D1 oA |

Case #: 04-CM-26

The above-entitled matter .coming on to be heard
before the Honorable John A. Damon, Jjudge of the
above—-named court, without a jury,‘gn the 1st day of
October, 2004, commencing at the hour of 3:OQ p.m., in
the courthouse in the City of Whitehall, County of
Trempealeau, State of Wisﬁonsin. v

APPEARANCES:

WILLIAM P. NEMER, Special Prosecuting Attorney,
Trempealeau County Courthouse, 36245 Main Street,
Whitehall, Wisconsin 54773, appeared fepresenting the
Plaintiff. | |

PAUL MILLIS, of the firm of SKOLOS & MILLIS,
S.C., PO Box 219, Black River Falls, Wisconsin 54615,

appeared representing the Defendant.

The defendant, Scott Fisher, was also present.
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Direct Examination by Mr. Millis .......... 7:15
Cross—~Examination by.Mr. Nemer: ............ 17:15
Redirect Examination by Mr. Millis .. 22:6, 26:3
Recroés-Examinéfiéh by Mr. Nemer ..L....;.. 24:6

OBJECTIONS
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THE COURT: This is State of Wisconsin

versus Scott Fisher, 2004-CM-26. We have

William Nemer for the State of Wisconsin acting

as special prosecufor in this Jackson County
case, and then Paul Millis is here as the
attorney for Scott Fisher. This is set for a
jury trial next Thursday. We have some motions
here. I thought the morelinteresting one was
the constitutional defense one, and maybe let's

do that one first because I don't see the

suppression as taking much time.

MR. MILLIS: We're withdrawing that, your

Honor.

»THE‘COURT: Okay. That makes it even
easier. All right. So let me jﬁst take a
second here because I read it this morning and
I have to refresh my memory, but the new jury
instruction, I think 1335A, talks about the
process and thé notes. I just want to read
that again. Let me take a moment.

MR. NEMER: I believe it's on Page 4 of
that instruction.

THE COURT: I've got it right in front of
me. Thanks, Mr. Nemer.

MR. NEMER: Yeah.
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THE COURT: I see, okay. Well, I'll just
read this and before -- so I make sure that
everyone 1is under the same understanding{ This
is all from a case that came up last year that
was cited in Mr. Millis' brief, State versus
Hamdan, 2003 WI 113 and 264 Wis. 2d 433 of the
Wisconsin -Supreme Court case frqm'2003. And in
that case I>believe the faéts were a concealed
weapon‘in a grocery‘éfore iﬁ Milw?ukée that was -
held that there was a constitutional defensé to
having a cOnceéled weapon under the theory that
the new aﬁendmenﬁ to the constitutién allowed
kéeping a firearm fof security purposes. And
so then reading Qhaﬁ the jury instructionbnotes
say, because of Hamdan it says, first, by
pretrial motion, which has been filed by

Mr. Millis, they must show first that

Mr. Fisher's interest in concealing the weapon,

that under the circumstances his interest in
concealing the weapon to facilitate exercise of
his or hér right to keep and bear arms outweigh
the interest of the state in enforcing the
concealed weapon. statute; and second, that

Mr. Fisher concealed his weapon because

concealment was the only reasonable means under
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the circumstances to exercise his right to bear
arms, and then it talks about in the note it
says, "The right to keep and bear arms for |
purposes of security is at iﬁs apex when
undertaken to secure one's home of privately
owhed business. Conversely} the State's
interést in'prohibifing'concealed weapons 1is
least compelling in these circﬁmstancesp" and.
éoes Qn..

And then thé constitutional right it says
is ——.yeah, this is the interesting language I
think, it says at Page 67 it says, "If the
constitutional rightvto keep and bear arms for
security is to mean anything, it must,ras a
general matter, permit a person to possess,
carry, and sometimes conceal arms to méintain
the security of his private residence or
privately'operated business, and to safely move
and store weapohs within these premises." Then
I;m supposéd to find'if the trial court finds
he's satisfied these réquiréments, the state
must,'andvthenvit says "still at the pretrial B
stage;"'which I guess 1is now,’"assert and show
probable cause to believe that the defendant

had an unlawful purpose at the time he or she
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carried the concealed weapon. Aﬁd then if it's
supported by evidence, then at trial the
unlawful purpose is to be submitted to the
jury. So -- and that's what the ihstiuction
says; Is that your understanding, Mr. Millis,
of the way we have to do_this, just the Court
is to examine wheﬁher or an -- or you need to
preéént evidenée that he needed to do this?

MR. MILLIS: That's correct, your Honor.

THE COURT: .And.then thé burden would
shift to the staté if he showed that £hey
had -- that.he had an‘unlawful purpose,
probablé cause -to show an unlawful purpose?

. MR. NEMER: Well --

THE COURT: Go ahead. Now is the time to

+tell me before I start listening to things.

MR. NEMER: - The way you put it, I mean,
obviously he's got to show more than he had a
purpose. He.has to show that his interest inr
concealing the weapon outweigh the state's

interest in enforcing the concealed weapon

_statute, and then he had to show the

cqnéealment is the only reasonable7means, it o
isn't just that he has a reason.

THE COURT: Right, and then the burden
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will shift to you to show probable cause that
he had an unlawful purpose in carrying it,
right?

MR. NEMER: If you're satisfied that

THE COURT: I mean, that's step three if
step one and two are met?
MR. NEMER: Yeah. I guess that is.
THE COURT: Go ahead, Mr. Millis.
MR. MILLIS: Your Honor, we'd call Scott
Fisher.
SCOTT FISHER,
after having 5een first duly sworn on oatﬁ, teétifies
and says as follows:v '
- | DIRECT EXAMINATION

BY MR. MILLIS:

0 You are Scott Fisher?
A Yes.
Q Where do you live?

' A_‘. 43 Main.

Q Black River Falls?:

A RBlack River Félls, Wisconsin.‘

Q  That's ianackson County, éorrect?
A Yes.

Q What'é your occupation?
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I am a -- well, I'm a bar owner as well as I have
five rentals, five different tenants.
But your primary occupation is the owner and

operator of the Cozy Corner tavern in Black River

Falls?

Yes.

You understand that_you'&e been charged with
carrying a concealed weapon, is that correct?

Yes.

And can you tell the Court what events led to you
being charged'with carrying a concealed weapon?
About a week and‘a half prior to being arrested for
carrying-a concealed wéapon, all I generally work at

the bar is nights. ‘About a week and a half prior to

that, I worked oné night and went outside to start

up my vehicle because it‘was Deéembef, Went outside,
retrieved my vehicle, pulled it around to the side
of the building and étarted it up -- well, left it
running,_weﬁtfback inside the bar to let the wvehicle
warm up aﬁd wﬁéh i went back outside to get in it
and go home the\%ehicle was gone.

What did you do when you realized‘your vehicle was
gone?‘ |

At that time I called up to the sheriff's department

and informed them that my vehicle was stolen and
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‘they sent down a citYﬁoffiCer, Officer Noack.

Officer Noack came in and I informed him that my
vehicle was stolen and I told him that if'they were
to catch up with. them they were to use cautiodn

because I had a loaded gun in the vehicle, and he

‘left and I went home. Later that morning I was

called:and notified by Officer Haldeman, Deputy
Haldeman, that I would be receiving a citétion in
the mail for transporting a loaded firearm.

Did you, in fact, receive a citation for that
offense then?

About a week and a half after the fact, yes.

And that would have been about December 20th of

.20037

Yes.

-On the same date that you received the éitation, did

you make conta¢t withba_DNR warden?
Yes.
How did it come about that you made contact with a

DNR warden?

I was actually on my way to McDonald's and seen the

DNR vehicle pull into the DNR office so I pulled in
there and found Warden Schultz. When he got out of
his vehicle, I got out of mine and I approached him

and I asked him if he knew how I could get ahold of,
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I can't think --

Warden Bronsdon?

Warden Bronsdon.

Scott, let me sfep back one second.
Yes.

Did you make a specific trip out to the DNR station

" on that date to contest the citation?

That --
- ér were you on your way to --

MR. NEMER: I'm going to ask -- well,
let's not -- I'm going to bbject. I don't want
him‘ieading the witness. Ask him where he was
going. I think he's --

| THE COURT: I think he's already testified
that hé was- going to Mcﬁonald's, that's what I
heard. o
. "THE WITNESS: Yﬁp o

THE COURT: Go ahead.

(By Mr. Millis, continuing) When you made contact
then with Warden Schultz, what happened?

He informed me that he didn't know how to get ahold

. of Bronsdon. He said he hadn't seen him in several

days, asked if there was something he could help me
with, and I explained the situation of my truck

being stolen, me being issued a citation for

A-Ap. 112




10
11
12
13
14
15
16
17
18
19
20
21
22

23

24

25

11

tranéporting loaded firearms and I basically told
him Ibdidn't agree with that because I informed the
officers oh.my own'thé£ the guns were there for
their ownisafety.

Did you inform Warden Schultz the reason why you had
the weapons in your vehicle?

I told hiﬁ that I own a bar and that‘ét different

times I am carrying large amounts of cash with me.

' What happened after that?

I informed Warden Schultz that I had a gun in my

vehicle, a loaded gun in my vehicle, and after

~telling him that he asked to see it, at which time I

opened up my truck door, opened up my console,

_ removed the pistol'from the center console, set it .

on the seat bbinﬁing it away from him and me and
backed up as not to alarm him.

Did he give you any direction as far as how to
handle the weapon when you removed it from your
vehicle? |

No.

Did he direct you to move back away from the
vehicle?

No.

You just did that on your own?‘

Yes.
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What happened aﬁter that?

When I stepped back; he hadvstepped in, grabbed the
pistol, pulled the slide back I believe to check,
there was one -- there was one shell in the tube,
and at that time he said he would be Eock and he
went to his truck.

Did one of the-city‘officers then come up there and
assist Warden Schultz? | |

Yes, Officer --

. Taylor?

—-- Dean Taylor.

And you were subsequently arrested for concealing an
armed weépon?

Yes. -

How long have you owned the Cozy Corner téveﬁn?o

A couole of ﬁonths shy of five'years. |

And is it common for you to have large sums of cash
on hand at the tavern?

Yes.

That's just the nature of the business, correct?

You need your money to start each day, you need your
change for the daily operations, you got your sales,
you got other things going on, yes.

Typically how much cash would you ha&e in the tavern

by the end of the nighﬁ?
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No less than a couple of thousand.

And what do you do.with thaf‘cash upon closing?

A certain amount of it stays at the tavern for
whoever opens up ih'the morning. They need the
money for fhe till,'théy need money to make change,
but‘the préceeds from the night generally go home
with me. -

The cash that remains at the tavern, where do you

place that? .

I have a floor safe that I lock that in.

And how big of a floor safe is it?
A foot by foot and a half. ‘Small.
Is it one of these household Sentry safes --

Yes.

-— that are very.transportable?

Yes.
Why don't you keep the balance of your .cash in that
floor safe when you close the tavern?

As small as the safe is, it can be removed. I don't

‘want -- if I'm going to lose money, I don't want to

lose any more than I have to.

Is it safe to say that you operate on a slim margin
in operating your bar?

A slim margin?

Meaning that you rely on your profits to keep your
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bﬁsiness éfloét?

Most definitely. -

And if you were robbed and cash was stolen from you,
it would substantially affect your ability to
continue your business? | |

Yes.

Do you transport the excess proceeds from your bar
each night?

Not every night.

Why not?

If it wés not that busy'one night, I may just throw
that money in the safe énd deposit money the next _
day along witﬁ the next day's proceéds.

Db yéu know on any given night How much"cash‘you

will end up‘having_by the end of the night?

~ No.

So on any given night do you know whether you will
be transporting the cash from your tavern?

No.

Approximately how many nights a weék do you actually
ﬁransport césh from yout tavern in your vehicle?
Four or five.

And where do you take it?

Some nights I'll run it directly up to the bank and

deposit it, other times I'll take it home with me
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and. deposit it the next day. .

Do you believe there's a risk in transporting the-

cash from your bar in your vehicle to either the

bank or to your residence?

Definitely. |

Why is thét?.

Black River might be a small town but within the
last year or so we've had -- well, Tubby Krueger
operates downtown, he was knocked on the head and
was robbed persbnally.- The Quick Cash in Black
River was robbed at gunpoint, the Dairy Way was

robbed at gunpoint and.shots exchanged there,,and

the Frame Shop downtown, that was armed by gunpoint.

So there's -- any time you're dealing with cash,
you're going to be dealing with the_threat of
somebody'wanting it and trying to téke it.

In your experience is it pretty well knoWn that bars
deal in‘a substantial -amourit of cash?

Everybody knows bars have cash. . When you're paying
two dollars a drink over a 10, 12-hour period, yeah,
there's a lot of cash in the end.

And typiéélly what time of night do you close your
bar?

I close my bar all the time; which is 2 a.m. or 2:30

a.m. on the weekends.
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That wasn't a test,.by the way. Have you been the
victim of a crime within the recent past? |

Yes.

And that was when your vehicle was stolen?

I had my vehicle stolen from downtowﬁ.

And was it determinéd who stolebyour vehiclé?

Yes. |

Who was that?

Tyrone Decorah.

And where is Tyrone Decorah today?

He was killed in a knife fight out at the Indian
mission.

Do you take any precaufiohs in maintaining'your
weapon in your vehicle?

Well, I -- yes. _The,gun is loaded, the gun is
always on séfety, and to me I keep it in’tﬁe console
because it makes more sense than keeping.it on the
seat. If I keep it on the seat, that window can be
broken and the gun stolen_easily. So it's out of -
sighf and so, like I say, it's not accessible to
ndbody. My vehicle is always locked with the
egception ofbone December night wafming it up.
Have you had training in the handiing of guns?
Yes. I've done four—and—a—half years working for

the  Department of Corrections at which time I
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started -- we had to undefgo weapons training every
year thereafter, we had to be qualified in weapons
and you always had to every ——-every year youvhad
to -- I don't know how to term it, requalify -- not
requalify bﬁt stay up on the, you know, ‘the force
continuum as far as the right to -- you know, what
force is needed, what warrants the use of firearms,
so on and so forth. ! -

Q So‘not only have you had training in the use of
handling firearms but you've also had training in
the use of force?

A Yes.

MR. MILLIS: That's all I have, your
Honor: |
CROSS~-EXAMINATION

BY MR. NEMER:

Q  You know it's a fairly fuﬁdamental safety sﬁatute in
this state that guns in vehicles are supposed to be
cased and unloaded, correcf?

A Yes.

Q And despite that, when your Vehicle was stolen, you
had your vehicle unlocked and ydu‘had'abnumber -=
you didn't just have this 40 caliber handgun in 
there, you had‘é éhotgun and a>.22 rifie éﬁd a f22..-

pistol, rigﬁt?
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There were four guns in there, yes.
And they were all loaded?

All but the .22 pistol was not.

But the shotgun was?

Yes.

And the rifle was?

Yes.
5o -- and those were all left in an unlocked
vehicle?

It was at quarter to 3 in the morning, yes.

And unattended apparently because it got stolen?
Yes.

So.when you say-that in the>coursé,of business you
keep the handgun in the center console 5f your
vehicle inaccessible to thé_public,in your.motion/
that's not quite true, is ité |

The pistol reméins in the console at all'times, yés.
Yeah, but -- but YOu had other weapons that were
accessible to ﬁhe public, wefen't fﬁey?

MR. MILLIS: Your Honor, I'm going to
object. I don;t see the relevéqce of the
number_bflwéapons'in fhe‘vehiclé on‘Dééember
10th when this'éharge arisesvoﬁﬁ §f an incident
on December ZOth.v If he wants to ask about the

. number of weapons in the vehicle on December
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20, I dpn't have any objection.
THE COURT: I;ll sustain that objectioﬁ.
MR. NEMER: I'd like ﬁb explain’ why. He's
asserting in his motion that he keeps the
- handgun inaccessible to the'puﬁlic. He's
obviously keeping guns in his vehicle at other
times when they're accessible to the puﬁlic and
it's relevant
THE COURT: Wéll, sorry, I'm sustaining
the objection. We're télking about the time he
was arrested for.
(By Mr. Nemer, continuing) The console, ié that
locked?

The console?

Yeah.
ij» I§fdon‘t have the capability of being locked.
1:;Soméone can get in your truck or vehicle and they

can get at the gun, right?

If they gain'éccess to the vehicle, yes.

Okay. Now, you could have carriéd,this'gun iﬁ the
holster, couldn‘t you, when you weré‘drivihgiyoﬁfﬁf»
vehicle? |
On my person or --

Yeah.

Yes.
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There was nothing that was preventing that?

No.

And it wouldn't have been like being in the store
wheré people might be offended by seeing you
carrying a gun because they wouldn't see you driving

down the street and they seen you had a gun

holstered, would they?

No.

Now, you say you were going to McDonald's when you
stopped at the DNR to talk to them about the
citations, correct?

Yés.f

So you weren't transporting money to your home or to
a bank at that time, were you?

I had to work that night. .

You didn't answer my'question. You weren't
transporting money to your bank.ot yoﬁr home at that
time, were you? |

No.

So you were keeping thé gun'at:tiﬁé;ﬁiﬂi§5ﬁ£TVgh;g¥;t
when you really_weren't'needing ittto protéCt yoﬁta
cash from your business, correct?

I don't unload it because say driving to work
unloading it and then getting in my vehicle at the

end of the night and loading it don't seem practical
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to me so I leave it-loéded¢

There;s nothing that‘préVents7you-from not putting
the gun in'the car until such time as you' re
actually tranéporting cash, is there?

No.

Now, let's‘—— just so we're cléar, this inéident
where you have this gun, it was.in the truck, it was
not}on your property,.it wés on DNR property,
correct?

At the time -

At the time you got it seized.

Yes. |

You Were not on your property, you weren't at your

business, basically you were going off and going to

‘McDonald's and taking care of other personal

business at the time, correct?

Yes.

‘Have you ever been held up?

No.

So if I got this correct -- well, never mind. - Whaf
time did you‘come to work that day?

I had to work at 6.

Okay. So you weren't even starting work yet?

No.

Going to McDonald's and on your way to McDonald's
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you went to the DNR?

fes. |
MRL NEMER: I have nothing further.
MR. MILLIS: - Briefly, &our Honor?
THE COURT: Yeah,. go ahead.

REDIRECT EXAMINATION

BY MR. MILLIS:

Q

Mr. Fisher, how practical would it be for you to
carry a holstered firearm between your vehicle and

into your bar and back to secure it in that manner?

To me it don't seem practical. For one, I don't

know the -- to my knowledgé carrying a lbaded
firearm in town on your side, I guess I didh‘t think
that was allqwed but --

What effect wouid that have with. your patrons if

they saw you with a holstered firearm?

That w&uld not go over at all.

The gun is maintainedvin your propertyvthough,
correct? you keep it in your truck?

Yes.

Tt's not the DNR's truck, right?

Yes.

And_you use your truck for business purposes, right?
Yes.

To transport your cash receipts from your bar?
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A Yes.
Q And that's probably one of your most vulnerable

times, correct?

A As far as I'm concerned,.yes.

Q And most susceptible to be a victim of a crime?

A . Yes.

o) You said that you haven't been a victim of a holdup,
correct?

A Correct.

Q Are you familiar with any other bars that have

experienced violence or been a victim of any violent

crime?
A It was just here last week that one of the
bartenders in here -- or from Whitehall had their

throat cut by somebody walking.out of the bar, I
believe it was leaving the bar.
MR. NEMER: In what éity was that?
THE WITNESS: I believe that was Whitehall
here, was it not?
MR. NEMER: News to us.
Q (By Mr. Millis, continuing) You're familiar with an
incident somewhere in fhe local area?
A Yes.
Q Where what happened?

MR. NEMER: Well, this_is -- I think
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unless he's got some news report or-
something -~
THE COURT: I've heard what he says. He's
worried about it from what he's been hearing.
MR. MILLIS: Sure. That's all I have.

CROSS-EXAMINATION

BY MR. NEMER:

Q

You could -- there's no reason why you can't carry
the gun in a holster in the vehicle and then remove
it from the holster and once you're in your bar keep
it concealed, is there?

Once again, walking into my bar with a holster and a
gun --

Okay. Then let me ask you this, is there any reason
why once you got back to your bar and you feel safe
you couldn't take your gun out and put it in a case
so people wouldn't see it?

Once again, like I say, walking into the bar even
with a gun in a case don't work.

Do you take the gun into, the bar?

No.

So that's not even an issue, 1s it, whether someone
is going to see you with it in a holster? If you
were in your car with it holstered and when you got

to your destination and tavern if you then put it in

A-Ap. 126




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

a case in your vehicle, there's no reason why you
couldn't do that, is there?
MR. MILLIS: Sorry, I'm goiﬁg to object to
the form of the question.
THE COURT: I think it's argumentative.
Maybe you can phrase it as a question insteéd
of a statement, so I'll sustain.

MR. NEMER: All right.

"~ (By Mr. Nemer, continuing) The -- there's nothing

that preVents you from keeping the gun in the
holster while you're in the vehicle, correct?

People aren't going to see it if that's a concern --
Correct. |

-- while you're driving? And when you get to your
destination;ﬁyou say'you don't take the guﬁ into the
tavern anyway so there's no reason why you couldn't
take the gun out of your holster and then properly
case it as the law provides, is there?

No, there isn't. -

Pardon?

There is no reason.

That's right.. You don'f have to keep it loaded,

uncased in your console in order to transport it, do

you?

‘No.
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Q

Okay.
MR. NEMER: Nothing further.

REDIRECT EXAMfNATION

BY MR. MILLIS:

0

Is there some security reason why you do? I mean,.
why do you keep a loaded gun in your truck, th are
we here? |

MR. NEMER: I think héFs already answered.

THE COURT: Overruled. He can answer, go

éhead. 
To protect ﬁ; iife‘éndlmy property,-that is the
reason why I carry a gun. I;ve never been -- never
been arrested for knocking off stores or selling
drugs or anything. I'm a law-abiding citizen. I
run a respectable bar, which both of you know
because both of you have been in there. It's a
nice -- it's a nice place. I'm not out causing
trouble, I'm just out to protect what is mine and
I‘m.not going to let anybody take my money or
threaten my life so that is why I do what I do.
MR. MILLIS: That's all I have, Judge.
THE COURT: Thank you, sir.
MR. NEMER: I have né witnesses at this
time. I'd like to argue but since it's his

motion I guess Mr. Millis should go first.
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THE COURT: Thank you, Mr. Nemer.

Mr. Millis, what would you like to say? Go
ahead.

MR. MILLIS: Well, your Honor, we
submitted a brief that I hope‘was helpfﬁl to
the Court. I'm --

THE COURT: Yes, it was very helpful.

MR. NEMER; A brief?

THE COURT: feah, that's what I had on the
brief.

MR. NEMER: I didn't receive a brief.

THE COURT: Oh. Well, we've got plenty of
time. You can take your time and read it. I
appreciated having it.

MR. NEMER: -My fax number is not
apparently the one you've been sending it to,
but if you did a brief, I did not receive it.

THE COURT: Shows 538-4400.

MR. NEMER: That'sinot our fax number.

THE COURT: Whose is that?

MR. NEMER: That's the clerk of courts.

THE COURT:‘ Did you bring one over fo him?

MR. NEMER: I have not seen anything.

THE COURT: All right. 1I've got one here.

MR. NEMER: Well, this is -- and I
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apologize to the Court.

THE COURT: No need to apologize. I

éppreciated Mr. Millis doing the work. On my

own I read the ‘Hamdan matter and he followed
through with it, so that's fine. I'm giving
you a chance to read it. Obviously you've
brought a case into court. You're going to
cite the same thing?

MR. NEMER: I'm going to cite a case --

" well --

"THE COURT: The Cole case maybe?

MR. NEMER: Egactly.

THE COURT: That's the same. thing, so I
read that one, toé, so you can have a minute
and readvit. Cole in#olved a drug transport
casé, so I read that one. .

Mﬁ. NEMER: Cole involved guns in a
thicle where a person expressed fear of
being --

THE COURT: He had drugs in it if I recall
correctly; Okay. You take your time and read
it and let us know when you're réady.

(A brief recess was taken.)

THE COURT: Okay, go ahead.

MR. MILLIS: Thanks, Judge. As I was
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saying, I hope our brief was helpful in this
case.

THE COURT: Oh, yes.

MR. MILLIS: And I don't want to restate

everything I put in there, and I think we all

‘know what the Hamdan case says and the whole

dynamics of the carrying a concealed weapon
statute, vis-a-vis, the constitutional
amendment thét was passed in November of '098
that allows individuals or citizens of the
state of Wisconsin to keep and bear arms for
their security. The Hamdan case, when fhat was
decided, carved out an exception to what used
to be a strict liability statute, the-carrying

a concealed weapon act. It sets forth a-

. certain test that must be followed in

determining whether or not we can raise the
constitutional defense under Hamdan. The first
?rong of it is the Court must»answér
affirmatively that the defendant must have been
exercising the right to keep and bear arms

under circumstances in which the need to do so

was substantial. I believe the testimony that

has been put on the record so far does require

the Court to find that Mr. Fisher had a
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substantial need to carry -— or to exercise his
right to carry and bear arms. He operates a
successful cash business in downtown Bléck
River Falls. It's well known he deals-in cash,
it's well known that taverns deal with a lot of
cash, they're open late in the evening where
crime is more pr&ne to happen. I think that's
common knowledge. Even though we are in Black
River Falls, we all -- you choose where you
live and I certainly wouldn't want to choose to
live in a high-crime area raising the family I
have, but Black River Falls is also susceptible
to crime and it's happened there and happened
by the Frame Shop just up the street‘from the
Cozy Corner was robbed by.gunpoint. Tubby
Krueger's store, which is a block and a half
from Mr. Fisher's bar, he was knocked out by
some instrument which has left him now in a
nursing home. The Quick Cash Loans, which is
across the b;idge from downtown Black River
Falls, was robbed by gunpoint, the Dairy Way at
the time it was closing was the subject of a
shootout, if you can believe that, it's right
in Black River Falls. So there is crime,

there's a level of risk that's involved in
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operating a business there. There's a level of
risk that has increased because you're dealing
with a cash business.

Mr. Fisher, in the normal course of his
business, feels it is more secure for him to
transport his cash from-his bar to either the
bank at closing time or to his residence, He
could kéép it in a safe there, that's not the
issué here, and just to remind you, the safe
that he does have is a small safe that is very
transéoftable. So there's alternatives that he
could db but undér the constitutional amendment
it gives him the.right to bear arms for his own
security. | |

I think it's important to note, your
Honor, under 941.237 the legislature has almost
acknowledged that fact. They've acknowledged
that tévern owners have a sdbstantial need to
bear arms in their tavern, that's an exception
to 941.237. Transporting his cash in the
normal course of business is just as vulnerable
or more vulnerable than operating the bar
itself. So he's more likeiy to be the subﬁect
of a crime when he's transporting it rather

than being in the store itself, and the
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legislature has alfeady‘acknowledged that, that
tavern owners we know work late at night,
you're a cash business, you're susceptible to
crime and we want you to be protected, we want
you to have the ability to have a weapon in
your tavern. This is not a stretch. His truck
is an extension of his business. If he was a
taii cab driver, I guess the query would be is
that their business? Is that their property
where they can have a weapon in their vehicle?

Certainly seems to me that they're operating

- their business in their taxi cab just as

Mr. Fisher. He's continuing the operation of
his business when hé transports his cash to
either his bank or to his residence.

The second prong of the test, your Honor,
did the defendant lack reasonable alternatives
to concealment pnder the circumstances to
exercise his constitutional right to bear arms.
There's always an alternative fo-carrying a
concealed weapon, there's no doubt about that,
but the issue is, is there a reasonable
alternative. The testimony that we have so far
anyways is there isn't a reasonable

alternative. The reasonable alternative that
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was proffered is carry a gun in the holster

between the bar and truck and have it in a

holster while you're in the truck. That's not

a reasonable alternative.

THE COURT: Can I ask, if he had a
holstered, loaded weapon, wouldn't he still bé
in violation of their other citation he got for
having an uncased gun?

MR. MILLIS: Transporting -- I believe he
would be, yeah. |

THE COURT: Okay.

MR. NEMER: I have a different --

MR. MILLIS:' If that's what they're
offering és an alternative, you're engaged in
some other illegal activity and it's certainly
not one of the reasonablé alternatives.

THE COURT: You'll get your chance;

Mr. Nemer, and you canvargue. I'm asking

. Mr. Millis at this point.

MR. MILLIS: Certainly, your Honor.
Obviously, if the alternative is for you to
engage in another illegal act, that's not
reasonable. For you to avoid being charged
with carrying a concealed weapon, you have to

violate a different either ordinance or
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statute, that's not a reasonable alternative.
He's taken the precautions, he keeps it in the
center console, his doors are locked, it's out‘
of view, out of -- and it's not accessiblé to
the public. He's had training in how to use a
weapon, he's had training in the proper use of
force. I think under the circumstances, and‘
that's what Hamdan says, these are facts
sbecific, éase—specific determinations. Under
the circumstances of this case, I think both of
those prongs have to be anéwered in the
affirmative. |

THE COURT: So when you réad Hamdan, they
said the store owner can have one because he's
protecting their property and_they carved out
that, and this in your mind would be Jjust a
logical extension of their trying to interpret
when a person can carry a weapon for security
which is allowed by the amendment to the
constitution, and they haven't come through
since Hamdan with any other instructions as to
what it meant?

MR. MILLIS: fhey haven't, your Honor. I
know the state is going to argue the Cole case

but --
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THE COURT: That was challenging the whole
constitutionality of the entire statute is the
way I understood it, and it also had different
facts that don't seem to be applicable here,
but I agree with you there.

MR. MILLIS: That's all I have.

THE CQURT: Okay. Thank you. Mr. Nemer?

MR. NEMER: What the Court is being asked
to do is basically issue Mr. Fisher a license
to carry é gun. What'é happened here is the
argument is the Hamdan case --

. THE COURT: I'm not sure about that. I
think it's case-specific as to whether when he
was stoppéd and had this loaded weapon in his
console, was he exercising his right under the
constitution or is he %iolating the concealed
weapon law?

MR. NEMER: lYeah, and if ydu say that he
wasn't -- that he was privileged, basically
you're giving him a license to carry. Let me
explain why. First of all --

THE COURT: That sounds broader than
what's being asked for here.

MR. NEMER: May I just —-—

THE COURT: I think -- well, I can
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e

interrupt you. I interrupted Mr. Millis.
Whaf's good for him is good for you. So I'm
confused, when you say I'm giving him a license
to carry an arm, exélain that better.

MR. NEMER: Sure. What happened here is
there's no testimony he was transporting cash.
He's saying hé has a compelling need to carry
this gun concealed in order to protect himself
while he's transporting cash. That's not what
he was doing. .What he was doing was going to
the DNR, he was on his way to McDonald's, he
hadn't even.started work and he was on his way
té McDonald's and he stopped at the DNR to
complain'abbut getting'ciﬁationed for uncased
firearms.

The situation here is not the same as
Hamdan. Hamdan was a person's personal
business. Do you notice the Court in Hamdan
said personal business or home? They were not
extending it out into the world and basically
when you sfart putting guns into vehicles,
you're taking it out into interactions outside
the intimacy of the homé or of a place of
business. That's personally owned by a person.

In fact, the legislature recognizes guns in
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vehicles don't go together sometimes. In the

sense that it's illegal to have a loaded gun in

.a vehicle, it's illegal to have an uncased gun

in a vehicle. In addition, it's —-‘it enhances
shooting into a vehicle or house if you do it
from a vehicle, it's a more serious felony.
Now, if the defendant is going to want to
argue that he could have cérried this gun, he
could have done it without violating a criminal
statute, albeit he would have been violating a
forfeiture. He does that anyway when the gun
is loaded. He could have holstered'it. He's
not like the situation ianamdan where fhey
said well, if you walk around in your store
with a holster that's gbing to freak people
out. People aren't going to see a holster if
you're driving in the vehicle. It's not the
same situation. This isn't a situétion where
he really wasn't using it as part of his
business. He was -- wanfé to keép the gun in
the vehicle. Does this mean he gets to drive
it to Mitchell Field too? T don't think so.
And without.him at least showing that he was
actively involved in this compelling need that

he asserts at the time of the vioclation, I
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don't think he's entitled to an extension of
the constitutional privilege to protect his
activity. He's not in his business, he's not
even in part of his transaction of his
business. He simply keeps the gun in there all
the time because it's éonvenient for when he is
transporting cash.

The Cole Case I think -- I grant you Cole
was making a broader argument, but I think you
can read between the lines. The Court doesn't
like the fact that a merchant got it for CCW
when he put a gun in his pocket in his own
store. They've got a different attitude to
somebody who's cruising around with loaded
handguns in their vehicle, and it doesn't
matter whether he had a little bit of
marijuana, Mr. Cole. The point is that a .380
was in the glove box and a 45 uﬂder the seat
and Mr. Cole argued that he also‘Qas fearful of
crime and he'd had a bad experience wheré he
had been beaten, so I think we're really
playing with fire if we're extending these
exceptions beyoﬁd the very tight exception that
the Supreme Court gave us in Hamdan, which

basically places where you'd almost never have

A-Ap. 140




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

this violation reported anyway because people
aren't going to know about a CCW violation in
the home and they're not going to know about it
in a business for the most part. Where you get
into real problems is when you go out into the
world, and that's what's happening here. He
wasn't making a beeline.for.the bank or.his
home to deposit cash. He's basically tooling
around Black River Falls on his way to
McDonald's and stops at the DNR to complain
abput,the violation he's got and he's got his
gun loaded with a round chamber concealed. in

the vehicle at that time and that gets beyond

" what Hamdan is allowing, -and he did not have to

conceal it in order to protect himself;

THE COURT: All right. Well --

MR. MILLIS: Your Honor, can I just
respond real briefly?

THE COURT: Yeah, I don't care.

MR. MILLIS: I don't think you can read
Hamdan and say these are the only exceptions
because it's a fact-specific case. In fact, if
you read Hamdan, and they set out that example
that I cited in my brief, for instance, an |

order to keep --

A-Ap. 141




10

11

12

13

14
15
16
17
18
19
20
21
22
23
24

25

40

THE COURT: Could I get the brief back
from Mr. Nemer?

MR. NEMER: Sure.

THE COURT: You probably fiied the
original in Black River ahyway, didn‘t you?

MR. MILLIS: I'm sure I did.

THE COURT: Okay. Go ahead, where are you
looking at?

MR. MILLIS: I would be on Page 3, the
second cite there, that the Court in‘Hamdan set
forth an example where it said, "For instance,
in order to keep and bear arms for the purpose .
of securing one's own property, a ‘weapon mﬁst
be keﬁt somewhere and may need to be handled or
moved, all within the weapon owner's property."
Mr. fisher's weapon was within his own
property. They're not limiting this to just
real property, a building, it's to any property
of the weapon owﬁer's that he has, as long as
it's within the weapon owner's property, he's
using it for security purposes. Clearly he is.
He testified that he was on his way to work, he
had to work that night, that's why he had the
weapon in his Vehicle. So again, I don't think

that Hamdan can be read as limited as what the
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state is arguing.

MR. NEMER:. Does the property mean his
pants, too, so he can carry it basically --

THE COURT: You said Hamdan, he had it in
his pants.

MR. NEMER: I meant the defendant, if he
was walking around, if the property is the
issue, you could say that anybody -- if you
extend property to motor vehicles.that are
going out into the world?

THE COURT: That's the issue.

MR. NEMER: Then you can say well, my
pants are my-property and, therefore, I can
carry a gun in my pants to protect my property.

THE COURT: I think, Mr. Nemer, we have to
stick to the facts that we have in front of us.
That's an interesting theory of him driving to
Mitchell Field and him walking out with a gun
in his pants pocket.  We better stick with the
facts here. If ssomebody in another case wants
that to be extended, that's something else, but.
I'm just going to deal with the facts here and
I don't know what this opens the door to if I
go along with Mr. Millis. All I can do is go

along. There's a lot of irony here. A victim
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of a crime ends up with a citation for carrying
a cased weapon when he goés to ask about gee, I
was>just‘victimized, my vehicle was stolen and
now I get this citation in the mail. He gets a
criminal charge for having.this loaded weapon
in the car. This is irony. And then on top of
it, the facts, I'll find -- and I found that
Mr. Fisher's testimony is entirely credible,
that he's trained in corrections apparently,
had experience in corrections, and trained in
the use of firearms, that he owns a bar for
over five years and has substantial cash that
he carries back ‘and forth ahd ;s fearful based
on the crimes that have occurred even just in
the very recent past in Black River Falls that
he outlined in his testimony where people have
been subject of violent crimes and particularly
worried because of his nature of his business,
and he said the nature of his business he ends
up with at least he said probably on average at
least $2,000 at the end of the night and he has
to take that béck.and forth either to the bank
or at home at night and the small safe that's
in the bar is not a good location for it.

Part of the problem here is where there's
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some common sense. Mr. Nemer says it's
predictable times where you might be subject to
attack. Well, unfortunately, a lot of these
crimes are unpredictable. We don't know. when
and whefe someone is going to be subject to an
assault, and this fellow, accordingvto‘his
testimony, believes that he needs to have a
firearm to protect himself in his vehicle
because that's when he's transporting back and
forth with the money. Now, whether or not the
person -- we almost have to read the person
who's going to commit the crime. He's just
géing fo McDonald's now with his truck énd he's.

not on his way to -- he testified later that

‘day he was going right on to work at the tavern

at 6 and that's why he had the pistol in the
console, but we have to say oh, yeah, the
criminal -- or the person who intends to harm
him, yeah, knows this is a time that he doesn't
have money so I'm not going to attack him now,
I'm only going to attack him when he has mdney.
I don't know if the criminals are that smart to
know when to hit himf Aﬁyway, so he was
trained, he thought he needéd it, and he uses

the vehicle to carry proceeds. Now, the
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first ~- for carrying the proceeds of his bar.
And so first, does he have an interest to
facilitate his right to exercise his right to
bear arms; and then in thevsame Hamdan case
there at 264 Wis. 2d 433 at 477 they talk about
what it meant in the constitutional amendment
by needing a gun for security, andnit said,‘

"The common understanding of "security" does

not implicate an imminent threat. Rather, it

. connotes a persistent state of peace. We

believe the domain most closely associated with

~a persistent state of peace is one's home or

fésidence,f which apparently the state agrees
with, ;followed by other places in which a
pefson has a possessory interest. A person is
less likely to rely on public law enforcement
for prdtection in these premises and is more
likely to supply his oWn protection. In fact,
a person who takes no initiative to provide
security in these private places is essentially
leaving security to chance. Firearms‘ownership
has long been permitted™in Wisconsin. We infer
that the inclusion in the amendment of the
right to bear arms for security was intended

"to include a personal right to bear arms to
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protect one's person, family, or property
against‘unlawful injury and to secure from
unlawful interruption the enjoyment of life,
iimb, family, and property subject to
reasonable regulation.” Then in this case
itself there's the grocery store owner could
have it.

Now, whether because he carried it in his
car he seemed to have an interest in having a
weapon to protect himself. Now, the theory the
state proposes is that -- oh, and that this is
outweighed by the enforcement in forming the
concealed weapon stétute. The staté’s interest
iﬁ enforcing the concealed weapon statute woﬁld

be to prevent someone from pursuing the weapon

‘to commit some crime, and I'm not sure that

they've indicated that this persoh, weighing
the two, that it would give no weight at all to
why we pass this constitutional amendment if he
couldn't use it for protection. That's what he
did. Then the‘second step. -- so -- so I think
he did have this interest and it outweighs ‘the
state's interest in enforcing the concealed
weapon statute and, second, particularly in

this incident where the defendant poses no
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threat as far as anyone says and then thé
defendant concealed his weapon because
concealment was the only reasonable means of
exercising his right to bear arms. I'm not --
the state argues well, he could have had it,
holstered even though if he holstered it, a
loaded weapon, it would only be a forfeiture
violation. It wasn't something he could do and
he could holster it, walk to and from the‘bar
to the parking lot. Somehow the idea of him --
I agree. I thought Mr. Fisher was credible

that the idea of him walking around with an

~open-holstered weapon in downtown Black River

wés not a Qalid method of a reasonable means to
exercise his right to bear arms and whenbyou
compare it to keeping it in a closed box in his
vehicle, that doesn't give ready access té
people. So I think those requirements have
been met aﬁd thatlfhis was tﬁe only reasonable
means>under the circumstances.- So under the
constitution that they passed would only have
meaning and under the Court's ruling in Hamdan
to allow somecne, particularly in this
particular circumstance, to have a weapon to

protect himself, the bar owner carrying a

A-Ap. 148




10

11

12

13

14

15

le6

17

18

19

20

21

22

23

24

25

47

substantial amount of cash, he doesn't know
when they might be after him, especially since

this is his wvehicle, that according to his own

‘testimony it's the one vehicle he uses all the

time for business purposes for carrying the
cash, so I'll allow defense but now it turns
over to the -- and found that they met both
requirements that are outlined in 1335A of the
jury instructions.

So now the burden is on the state to show

there's probable cause to believe that he had

an unlawful purpose that he carried the

concealed weapon.

MR. NEMER: Well, the state doesn't have a
reason - to believe he was planﬁing to assault
someone or anything of that kind. I don't
believe I can -- I'believe that's what that
means, is that he can't be using it as a
concealed weapon for the purpose of using it to
harm\someone, threaten someone, or for purposes
of committing a robbery. So the only crime
that we were dealing with here was the CCW
itself. So I think the state does not have
evidence that he was planning on doing anythiﬁg

with it illegal beyond carrying it the way
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concealed as alleged in the criminal complaint.

THE COURT: All right.

MR. NEMER: The state is not going to
present evidence that he was doing anything
illegal beyond a concealed weapon.

- THE COURT: Okay.

MR. MILLIS: Given that, your Honor --

THE COURT: I don't know what you can do
then.

MR. MILLIS: I guess we'd move to dismiss
the charges.

MR. NEMER: ' And the state -- well, we'll

not be arguing -- well, at this point the state

is going to have to consider appealing the
Court's decision.

THE COURT: I don't mind that. I'm
just -- that's fine. I think it's an
interesting one. I hope it goes up.

MR. NEMER: Procedurally the state doesn't
have evidence that he was going to do something
else! |

THE COURT: .I'll grant the motion to
dismiss based on what I allowed to happen.

MR. NEMER: Obviously the motion goes: only

to his criminal charge?
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MR. MILLIS:

THE COURT:

citation?

MR. NEMER:

first incident.

MR. MILLIS:

Wednesday.

THE COURT:

MR. NEMER:

THE COURT:
Thursday then,
now --

MR. NEMER:

THE COURT:
happens?

MR. NEMER®:

THE COURT:
might see -- th
do you need any
basically the C

MR. NEMER:

THE COURT:
credible he tes
one witness.

MR. MILLIS

Yeah.

Does he still have the
He has the citation for the
He'll be before McAlpine on

I don't have that one?
That's right.
So as far as the jury trial on

that's resolved -- or done for

Done for now.

-- or depending on what

It's done for now.

As long as it's likely that we
e 3rd District might see this,
other fact findings that
ourt can supply at this level?

I don't know I.guéss.

I thought the testimony was

tified to, and we just had the

: Thank you, Judge.
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THE CQURT: Yup.

(The proceedings came to a close at

approximately 2:39 p.m.)
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Administrative District, State of Wisconsin, duly
appointed and qualified, do hereby certify that I
reported the foregoing matter, and that the foregoing
transcript has been carefully compared by me with my
stenographic notes as. taken by me in machine shorthand,
and by me thereafter transcribed, and that it is a true

and correct transcript of the proceedings had in said

' matter to the best of my knowledge.

Dated this 1st day of November, 2004.

Judith K. Zickert, RMR, CRR
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STATE OF WISCONSIN SUIT COURT JACKS” “OUNTY For Official Use Only

State of Wisconsin vs. Scott K. Fisher Judgment of
Dismissal/Acquittal

Date of Birth: 02-01-1974 Case No.: 2004CM000026

IT IS ADJUDGED the charge(s) against the defendant is disposed of as foliows:

Count Offense Charged Statute Number Dispo Date Disposition
1 Carrying a Concealed Weapon 941.23 10-01-2004 Dismissed /De Motion

IT IS ORDERED the defendant is discharged and any bond posted not otherwise forfeited is to be returned.

)
\ BY THE COURT:

)
j’;grcun Court Judge/ercun Court Comm|ssxo er/Clerk of Gircuit Court

-07-2004

Date

CR-209(CCAP) 6/02 Judgment of Dismissal/Acquittal § 972.13(6), Wisconsin Statutes
This form may not be modified. It may be supplemented with additional material.
oo
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Appeal No.  2004AP2989-CR o Cir. Ct. No. 2004CM26

WISCONSIN COURT OF APPEALS

DISTRICT IV
STATE OF WISCONSIN, |
PLAINTIFF-APPELLANT, FILED
V. ' Jun 02, 2005
SCOTT K. FISHER, Cornelia G. Clark

Clerk of Supreme Court

DEFENDANT-RESPONDENT.

CERTIFICATION BY WISCONSIN COURT OF APPEALS

Before Dykman, Vergeront and Lundsten, JJ.

‘ This appeal raises an issue of first impression regarding fhe
constitutionality of WIs. STAT. § 941.23 (2003-04)'—which prohibits the carrying
of concealed weapons in this state—as applied to the owner of a business when
away from his business property. More specifically, the question presented is
whether the concealed weapon statute can be enforced against a tavern owner who
keeps a loaded gun in the glove compartment of his car for protection because he
routinely makes large cash deposits in a high-crime neighborhood. We certify this
appeal because we believe it presents an opportunity to provide needed

clarification of the standard recently set forth m State v. Cole, 2003 WI 112, 264

! All references to the Wisconsin Statutes are to the 2003-04 version unless otherwise
noted. :
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No. 2004AP2989-CR

Wis. 2d 520, 665 N.W.2d 328, and State v. Hamdan, 2003 WI 113, 264 Wis. 2d
433, 665 N.W.2d 785, for evaluating as-applied challenges to the concealed
weapon statute. In particular, we believe clarification is needed as it relates to the
availability of “security interest” justification when a person is away from that

person’s home or business.

Because the proper interpretation of Cole and Hamdan are at the
center of this cerﬁﬁcétion, we begin with a discussion of their facts and holdings.
Colel and Hamdan are a pair of 'companion cases addressing the continued |
enforceability of Wisconsin’s concealed weapon statute in light of the enactment
of article I, section 25 of the Wisconsin Constitution, which provides: “The
people have the right to keep and bear arms for security, defense, hunting,
recreation or any other lawful purpose.” In Colé, the Wisconsin Supreme Court
held that the preexisting concealed weapon statute was not rendered
unconstitutional on its face by the constitutional amendment because the statute
represented “a reasonable regulétion on the time, place, and manner in which the
right to bear arms may be exefcised.” Cole, 264 Wis. 2d 520, 928. Although the
court concluded that Cole had waived any as-applied challenge; it went on to
briefly explain why Cole’s generalized assertion that he did not feel safe in the
neighborhood as the result of a brutal beating he had once received was
insufficiently specific to warrant carrying a loaded gun with him for self-defense
as the passenger in a car. Id., 46, 48. In the coﬁse of its discussion, the court
noted the possibility of accidents posed by the transport of loaded weapons and
stated: “The right to bear arms is clearly not rendered illusory by prohibiting an
individual from keeping a loaded weapon hidden either in the glove compartment

or under the front seat in a vehicle.” Id., §49.
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In Hamdan, the Wisconsin Supreme Court held that the concealed
weapon statute could not be constitutionally applied to the owner of a family-run
grocery store who kept a loaded gun under the counter near the cash register.
Hamdan, 264 Wis. 2d 433, 982. Hamdan had been in the process of putting his
weapon away for the night near closing time when two police officers entered the
store and eventually discovered that Hamdan had the gun in his trouser pocket.
Id., 191-3. The court set forth the following test:

A defendant who challenges on constitutional grounds a

prosecution for carrying a concealed weapon will be

required to secure affirmative answers to the following

legal questions before he or she is entitled to raise a

constitutional defense. First, under the circumstances, did

the defendant’s interest in concealing the weapon to

facilitate exercise of his or her right to keep and bear arms

substantially outweigh the State’s interest in enforcing the

concealed weapon statute? ... Second, ... did the

defendant lack a reasonable alternative to concealment,

under - the circumstances, to exercise his or her
constitutional right to bear arms? '

Id., 986. If the defendant secures affirmative answers to these two questions, he or
she is entitled to raise a constitutional defense to the jury, and the state must then
prove at trial that the defendant actually had an unlawful purpose in concealing the

weapon in order to obtain a conviction. Id., 87.

Applying the two-part test, the court reésoned that Hamdan did not
need to face the sort of imminent threat requiréd to .assert the privilege of self-
defense in order to have a legitimate security interest at his place of business,
noting that people are generally less likely to rely upon law enforcement for
protection on their own premises. Id., §66. The court emphasized several times
that a person’s expectation of personal security is gfeatest on his or her own
property, particularly in a home or place of business, quoting extensively from

cases from other jurisdictions on that point. Id., 458-67. The court further
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determined that Hamdan’s interest in concealing a weapon in his grocery store was
substantial because his store was located in a high crime neighborhood and had
been the site of past violence. Id., §82. Hamdan himself had also beeﬁ a crime
victim, and “had good reason to anticipate future crime problems at the store and a

need to provide his own security to deal with the problems.” Id.

Conversely, the court deemed the State’s interest in prohibiting
- Hamdan from concealing a weapon in his store to be “negligible.” Id., §82. The
court noted three generally-accepted public bemefits from concealed weapon
statutes: (1) “carrying a concealed weapon permits a person to act violently on
impulse, whether from anger or fear”; (2) “[n]otice of the presence of a dangerous
weapon permits people, including law enforcement officers, to act accordingly,”
whereas concealment of a weapon “facilitate[s] the commission of crime. by
creating the appearance of normality and catching people. off guard”; and
(3) “affixing the stigma of the law of the land” to those who illegally carry
concealed weapons may promote the preservation of life. Id., § 53-56. The court
was not persuaded that any of these potential rationales was particularly
compelling as applied to Hamdan, explaining:

Although a shopkeeper is not immune from acting on

impulse, he or she is less likely to do so in a familiar setting

in which the safety and satisfaction of customers is

paramount and the liability for mistake is nearly certain.

There is less need in these circumstances for innocent

customers or visitors.to be notified that the owner of a

business possesses a weapon. Anyone who enters a

business premises, including a person with criminal intent,

should presume that the owner possesses a weapon, even if

the weapon is not visible. A shopkeeper is not likely to use

a concealed weapon to facilitate his own crime of violence

in his own store. The stigma of the law is inapplicable

when the public expects a shopkeeper to possess a weapon
for security. :
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Id., 157. Thus, the court concluded that Hamdan’s interest in keeping a concealed
weapon in his store substantially outweighed the State’s interest in prohibiting him

from having a concealed weapon there. Id., 82.

The court further concluded that Hamdan had no reasonable means
of keeping his gun in his store except to conceal it. Id., 83. In c‘iiscussing this
element, the court noted that a weapon must necessarily be kept somewhere and
handled and moved at various times. Id., §72. It further reasoned that requiring a
-shopkeeper to openly display a weapon kept for sécurity “fails the litmus test of
common sense,” because it could frighten customers and create additiénal dangers
by making the gun more accessible to childreﬁ, aésailants, or others. Id., 9973-74.
Accordingly, the court held that Hamdan had established a basis to raise his
constitutional right to keep and bear érrns for security as a defense to the charge of
carrying a concealed weapon, and it remanded ’rhe'case_: to the circuit court ‘with
directions that, if the State could show probable cause to show that Hamdan had
"~ an unlawft_ll purpose when carrying the concealed weapon, the matter should

proceed to trial.

“We turn now to the facts of the present case. Scott Fisher owned and
operated a tavern. Four or five nights a week he would bring home several
thousand dollars in receipts to deposit at the bank. One night, Fisher’s car was
stolen from oﬁtside the tavern. When Fisher called the police to report the theft,
he also cautioned them that there was a loaded gun in the car.? He wés notified the

next day that he would be receiving a citation for transporting a loaded firearm in

2 1t appears from Fisher’s hearing testimony that there may also have been several other
weapons in the vehicle at the time it was stolen, but they are not at issue on this appeal.
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a vehicle. See WIS. STAT. §167.31(2)(b) (requiring that firearms being

transported in vehicles must be both unloaded and enclosed in a suitable case).

About a week and a half later, Fisher complained about the citation
to a DNR official. He explained that he had.the gun in his car because he carried
iarge amounts of cash from the tavern. During the conversation, Fiéher disclosed
that he still had the gun in his car. After the DNR official verified that there was a
loaded guﬁ in the console of Fisher’s car, the official summoned the police, who v

arrested Fisher for carrying a concealed weapon contrary to WIS. STAT. § 941.23.

Fisher challenged the constitutionality of applying the concealed
weapon statute in these circumstances. At a pretrial hearing, Fisher testified that,
in addition to his own experience as a crime victim, he was aware of several armed
robberies that had Qccurréd m the area of his tavern during the past year. Fisher
asserted he believed he was at risk for robbery due to the large amounts of cash he
carried. He further explained thai he felt it made sense to keep the gun in the
console because if the gun were openly displayed‘on the seat of the car, someone

could break the car’s window and take it.

The facts of this case appear to fall somewhere in between those of
Cole and Hamdan. In Hamdan, where the prosecution violated the constitution,
the defendant was a-business person inside his business establishment. In Cole,
~where prosecution did not violate the constitution, the defendant was a non-
business person with a concealed gun in a car in a hiéh-crime neighborhood.
Here, Fisher is a businessman with an interest in protecting himself and his
money, as in Hamdan, but Fisher also was arrested for concealing his gun, not in

his business establishment, but in a car in a high-crime area, as in Cole. We will
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now more specifically explain why various statements in Hamdan and Cole leave

much room for doubt as to the proper result in this case.

We first note that the language in Cole, 264 Wis. 2d 520, 949, is
quite broad when explaining that a legitimate public concern over the possibility
of accidental shootings justifies restricting the transport of loaded weapons in
vehicles and that prohibiting individuals from keeping loaded weapons in a glove
compartment does not render the right to bear arms illusory. It is not apparent
whether that discussion in Cole is meant to foreclose constitutional challenges to
prosecutions for carrying a concealed firearm in the glove compartment of a

vehicle.

If not, and if a constitutional defeﬁse based on the right to bear arms
~ may still be available on a case-by-case basis to individuals carrying loaded
firearms in the glove compartments of vehicles, is such a defense limited to the
grounds of actual self-defense? This question arises because the couﬁ in Cole
found the defendant’s assertion that he had been a crime victim and did not feel
safe in the neighborhood insufficiently specific or imminent to invoke a self-
defense claim, but did not explain why such an assertion would not provide the
defendant with a legitimate need for security. Cole, 264 Wis. 2d 520, 948. In
contrast, the court in Hamdan explicitly cited the defendant’s status as a crime
victim and location in a high-crime neighborhood in support of a legitimate need
for security in his store. Was the only reason a security interest was viewed as a
valid justification in Hamdan, but not Cole, that the defendant in Cole failed to
properly preserve and argue the issue? Or were the continual references in
Hamdan to thé security interest being strongest in a person’s. home or business

meant to limit the availability of a security justification to those places? -
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“Security” is a broad concept that could arise in a myriad of
situations. See Hamdan, 264 Wis. 2d 433, 9145 and n. 48 (Abrahamson, C.J.,
concurring). If an individual may cite security as the basis for carrying a loaded
firearm in a vehicle, is there any further guidance the Supreme Court could give
on how to a.naly_zé such claims? For instance, should the constitutional right be

interpreted.liberally or narrowly?

In sum, we believe that further clarification on the scope and
availability of the constitutional security justification would be helpful to both this
court and trial courts.
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STATE OF WISCONSIN

IN SUPREME COURT

No. 2004AP2989-CR

STATE OF WISCONSIN,

Plaintiff-Appellant,
\2

SCOTT K. FISHER,

Defendant-Respondent.

ON CERTIFICATION FROM THE COURT OF APPEALS
ON APPEAL FROM A JUDGMENT OF DISMISSAL ENTERED
IN THE JACKSON COUNTY CIRCUIT COURT, THE HONORABLE
JOHN A. DAMON, PRESIDING

BRIEF AND APPENDIX OF
DEFENDANT-RESPONDENT

STATEMENT OF ISSUES PRESENTED FOR REVIEW
Whether Wis. Stat. § 941.23, which criminalizes the carrying of a

concealed weapon, is unconstitutional as applied to the defendant-respondent Mr.
Fisher as an infringement of his right to keep and bear arms for security when

transporting cash for his business in a vehicle in a high crime neighborhood.



STATEMENT ON ORAL ARGUMENT AND PUBLICATION
Oral argument is requested by the defendant-respondent Mr. Fisher.

Publication of the court’s decision is warranted because the issues raised are of
statewide importance and one of first impression interpreting the interaction of
§941.23 of the Wisconsin Statutes and Article I, Section 25 of the Wisconsin
Constitution.
STATEMENT OF CASE

The defendant-respondent, Scott Fisher (hereinafter “Mr. Fisher”), was the
owner and operator of the Cozy Corner tavern in downtown Black River Falls,
Wisconsin."  (R29:8; R-Ap. 110). Mr. Fisher had owned the tavern for
approximately six years. (R29:12; R-Ap. 114). It was common for Mr. Fisher to
have large sums of cash on hand at the tavern. (Id.). Some of this cash would
remain at the tavern to be available for conducting business the following
morning. (R29:13; R-Ap. 115). The remaining balance of the cash would go
home with Mr. Fisher. (/d.). There was a small floor safe at the tavern in which to
secure money. (Id.). However, that small safe was very transportable and, as
such, could be easily removed from the tavern. (Id.).

Mr. Fisher generally worked nights at his tavern. (R29:8; R-Ap. 110). The
tavern closed at 2 a.m. on weeknights and at 2:30 a.m. on weekend nights.
(R29:15; R-Ap. 117). Mr. Fisher would transport cash, at night, from his tavern

approximately four or five nights a week. (R29:14; R-Ap. 116). Because of the

! Mr. Fisher has since sold his tavern.



unpredictability of the tavern business, Mr. Fisher did not know in advance
whether or not he would be transporting cash on a particular night, or what the
sum of any such transportation would be. (Id.). Mr. Fisher would either deliver
the cash to the bank or take it home with him, at which point the cash would be
deposited the next day. (R29:14-15; R-Ap. 116-117).

Within the previous year, from the date in which Mr. Fisher was arrested
for carrying a concealed weapon, at least four separate robberies had occurred in
Black River Falls, Wisconsin. (R29:15; R-Ap. 117). One such incident involved
Mr. Robert “Tubby” Krueger, an owner/operator of an auto repair station, in
downtown Black River Falls, who was hit over the head and subsequently robbed.
(Id.). On another occasion, the Quick Cash store in Black River Falls was robbed
at gunpoint. (Id.). Still another incident occurred at the Dairy Way in Black River
Falls, when, it too, was robbed at gunpoint, with gunshots being exchanged. (Id.).
The fourth occurrence took place at The Frame Shop in downtown Black River
Falls, where it also was robbed at gunpoint. (/d.).

Mr. Fisher, himself, was a victim of crime approximately one—and-one-half
weeks prior to the incident in which Mr. Fisher was charged with carrying a
concealed weapon. (R29:8, R-Ap. 110). On that particular occasion, Mr. Tyrone
Decorah stole Mr. Fisher’s vehicle from outside his tavern. (R29:16; R-Ap. 118).
Mr. Decorah was subsequently killed in a knife fight outside of Black River Falls.

(1d.).



Mr. Fisher worked for the Department of Corrections for four-and-one-half
years. (Id.). In that capacity, it was necessary for Mr. Fisher to be qualified in
weapons handling, and as such, he underwent weapons training every year that he
worked fbr the Department of Corrections. (R29:16-17; R-Ap. 118-119). Mr.
Fisher was also trained in the use of force during his employment with the
Department. (Id.).

On December 20, 2003, at approximately 4:00 p.m., Mr. Fisher went to the
Department of Natural Resources’ (DNR) office in Black River Falls, to discuss
with a DNR warden a citation that had been issued to him. Mr. Fisher informed
the warden that he had a loaded firearm in his vehicle. (R29:11; R-Ap. 113).
When asked by the warden to see the firearm, Mr. Fisher complied by opening his
vehicle door, opening the center console, removing the weapon from the console,
and thereafter setting it on the seat, pointing it away from the warden, and then
backed up in such a manner so as to not alarm the warden. (/d.). Mr. Fisher was
thereafter arrested, without incident, for carrying a concealed weapon. (R2; R-Ap.
101-102).

Prior to trial, Mr. Fisher filed a motion to allow him to raise a constitutional
defense. (R16). The trial court heard the motion on October 1, 2004, and ruled
that Mr. Fisher would be allowed to raise the constitutional defense. The State of
Wisconsin conceded that it had no evidence that Mr. Fisher was carrying the

concealed weapon for any unlawful purpose; (R29:47-48; R-Ap. 149-150)



therefore, the trial court dismissed the charges against Mr. Fisher. (R20; R-Ap.
154) The court of appeals certified the question to the Supreme Court.
ARGUMENT
L ART. I, SECT. 25 OF THE WISCONSIN CONSTITUTION
CONFERS UPON THE PEOPLE THE RIGHT TO KEEP AND BEAR

ARMS FOR SECURITY PURPOSES.

The sole issue before the court is whether Wis. Stat. §941.23, which
prohibits the carrying of concealed weapons (“CCW statute”), is unconstitutional
as an infringement of the defendant-respondent Mr. Fisher’s right to keep and bear
arms for security where Mr. Fisher is a tavern owner in a high crime neighborhood
who regularly carries large sums of cash in his vehicle for deposit. In prior
procedural postulate, the circuit court in Jackson County held that the CCW statute
as applied to Mr. Fisher was unconstitutional to his conduct of carrying a
concealed weapon in his vehicle. The circuit court based its holding on the fact
that Mr. Fisher was a tavern owner who regularly carried large sums of cash in his
vehicle. The court further found that despite the fact that Mr. Fisher was not
carrying business cash receipts in his vehicle on the day he was arrested for
violating the CCW statute, his conduct was reasonable given his prior weapons
training, he was the victim of a crime in the recent past, and that he had reason to
question his security because of recent criminal activity in Black River Falls.

(29:42; R-Ap. 144).



Article I, section 25 of the Wisconsin Constitution was adopted by the
people of this state for inclusion as an amendment in 1998. Wis. Const. Art. I,
'§25, states that “the people have the right to keep and bear arms for security,
defense, hunting, recreation or any other lawfui purpose.” The meaning of
“security” is unclear. However, determining the exact definition of security is not
necessarily critical to interpreting the amendment because the plain language of
the amendment indicates that the list of enumerated purposes is illustrative, not
exclusive.” Existing somewhat incongruously is Wisconsin’s concealed weapons
statute which provides that “any person except a peace officer who goes armed
with a concealed and dangerous weapon is guilty of a Class A misdemeanor.”
Wis. Stat. §941.23. In 2002, this court heard and ruled upon State v. Cole and
State v. Hamdan. It is these two particular cases that provide the legal backbone
for the ongoing debate between the defendant-respondent Mr. Scott Fisher and the
plaintiff-appellant the State of Wisconsin.

A. State v. Hamdan

This court held in Hamdan, that the State’s police power must yield, in this
case, to Hamdan’s reasonable exercise of the constitutional right to keep and bear
arms for security. See Hamdan, 264 Wis. 2d 433, 6. The defendant, Mr.
Hamdan, owned a grocery store in Milwaukee, Wisconsin. Id. at 1. Hamdan’s

store was located in a high-crime neighborhood. Id. at §§. Violent crimes had

? Jeffrey Monks, Comment, The End of Gun Control or Protection Against Tyranny?: The Impact of the
New Wisconsin Constitutional Right to Bear Arms on State Gun Control Laws, 2001 Wis. L. Rev. 249, 272,
“Acknowledging the ambiguity of the term “for security”, questioning whether it should be interpreted as
security of the state or security of self and home.”



been committed both inside and immediately outside of Hamdan’s grocery store.
Id. at 8. Because of t_he violent crime, Hamdan kept a handgun in his store, near
the cash register under the counter, for personal and customer safety as well as to
secure his property. Id. at §[9. Later in the evening, the night after Thanksgiving,
Hamdan was in the process of locking up his store when plain-clothes officers
entered the store in order to conduct a license chepk. Id. at §2-3. Prior to the
officers’ entrance, Hamdan, while closing up the store, had placed the gun in the
waistband of his pants. Id. at 3. The officers asked Hamdan if he kept a gun in
the store, and if so, where it was located. Id. at 3. Hamdan answered that, yes,
he kept a gun in the store and pulled the gun from his waistband. Id. at {[3.
Hamdan was subsequently charged for carrying a concealed weapon in violation
of Wis. Stat. § 941.23. Id. at 4.

This court held that the CCW statute as applied to Hamdan’s conduct was
unconstitutional as it “effectively disallowed the reasonable exercise of Hamdan’s
constitutional right to keep and bear arms for the lawful purpose of security.” Id.
at 6. This court thereby concluded that Hamdan’s conviction for carrying a
concealed weapon was unconstitutional and, therefore, his conviction must be
reversed. Id. at J84. In so holding, this court acknowledged that, “this right when
exercised within one’s own business and supported by a factual determination that
no unlawful purpose motivated concealment of the weapon, will usually provide a
constitutional defense to a person who is charged with violating the CCW statute.”

Id. at 6.



This court premised its holding on two legal conclusions, Id. at {80, which
have become the basis for a two-part test in determining whether a defendant may
raise a constitutional defense to a CCW arrest. See Id. at [86. A defendant who is
challenging his or her prosecution for carrying a concealed weapon is required to
first secure affirmative answers to the following two legal questions before that
defendant is entitled to raise a constitutional defense. Id. at {86. First, under the
circumstances, did the defendant’s interest in concealing the weapon to facilitate
exercise of his or her right to keep and bear arms substantially outweigh the
State’s interest in enforcing the concealed weapons statute? Id. Second, did the
defendant conceal his or her weapon because concealment was the only reasonable
means under the circumstances to exercise his or her right to bear arms? Id. A
defendant must raise this possible defense, by motion, before trial; thereafter the
court is required to resolve the two legal questions prior to trial. Id. “Affirmative
answers to these questions will require a court to conclude that the State’s
enforcement of the CCW statute constituted an unreasonable and unconstitutional
impairment of the right to keep and bear arms as granted in Article I, Section 25 of
the Wisconsin Constitution.” Id. If the court approves the defendant’s
constitutional defense, the issue of unlawful purpose then becomes relevant. Id. at
{87. Whether the defendant had an unlawful purpose in carrying the concealed
weapon is a question of fact. Id. Unlawful purpose is defined as the “intent to use
the weapon in furtherance of the commission of a crime.” Id. The question of fact

should be submitted to the trier of fact along with separate, traditional jury



instructions applicable to the crime of carrying a concealed weapon. Id. If the
trier of fact finds that the defendant did not intend the unlawful purpose, as alleged
by the State, the defendant’s conduct therein remains constitutionally protected.
Id. at 88. Consequently, there will be no need to reach the questions posed in the
jury instructions for the CCW offense. Id. Conversely, the trier of fact must
address such questions if any unlawful purpose is proven. Id.
B. State v. Cole

The defendant Cole was convicted under Wis. Stat. §941.23 when police
officers pulled over the vehicle in which he was a passenger because the vehicle
had a defective brake lamp and an expired registration. See Cole, 264 Wis. 2d
520, 93. In searching the vehicle, officers discovered two loaded concealed
weapons therein. Id. at 1. Officers also found marijuana in Cole’s pocket. Id. at
3. Cole claimed that he was carrying the weapons for self-defense because when
he was younger he was the victim of a brutal beating and thus did not feel safe in
the neighborhood. Id. at {48. Cole pled guilty to charges of violating the CCW
statute, along with drug charges, and was convicted. Id. at 4. Cole subsequently
filed a motion to vacate his conviction alleging that the CCW statute was an
unconstitutional infringement of his constitutional right to bear arms. Id. at {5.
His motion was denied on the ground that the CCW statute was constitutional.
See Id. Cole appealed and this court accepted certification. Id. at 2.

This court held that the state constitutional right to bear arms is

fundamental. Id. at §20. The court went on to note, however, that this



fundamental right is not absolute and is subject to a reasonable exercise of the
State’s police power. Id. at §24-26. The test to be employed is whether or not the
restriction upon the carrying of the concealed weapon is a reasonable exercise of
the State’s inherent police power. Id. at 26. The application of this test
necessitates the balancing of the authority of the State to enact legislation for the
health, safety, and welfare of the public against the individual’s constitutional
right to bear arms. Id. at 28. In Cole, this court concluded that the CCW statute
was a reasonable regulation on the time, place, and manner in which the right to
bear arms may be exercised. Id. Because the State’s interest outweighed Cole’s
right to keep and bear arms it did not “unreasonably infringe” on his ability to

exercise his fundamental right. Id.

IL. THE CCW STATUTE CONSTITUTES AN UNREASONABLE AND
UNCONSTITUTIONAL IMPAIRMENT OF SCOTT FISHER’S
RIGHT TO KEEP AND BEAR ARMS AS GRANTED IN ART. I,

SECT. 25 OF THE WISCONSIN CONSTITUTION.

A.  Mr. Fisher was exercising his right to keep and bear arms under

circumstances in which the need to do so was substantial.

The people have the right to keep and bear arms for security, defense,

hunting, recreation or any other lawful purpose. Wis. Const. Art. I § 25 (2003).

10



The state constitutional right to bear arms is fundamental, but it is not absolute.
State v. Cole, 2003 WI 112, 264 Wis. 2d 520, 665 N.W.2d. 328. The standard of
review for challenges to statutes allegedly in violation of Wis. Const. Art. I, § 25,
is whether the statute is a reasonable exercise of police power. Id. at J26. As
espoused in Cole, “the reasonableness test focuses on the balance of the interests
at stake, rather than merely on whether any conceivable rationale exits under
which the legislature may have concluded the law could promote the public
welfare.” Id. at 27. Article I, Section 25 does not establish an unfettered right to
bear arms. See, Hamdan at §41. The State retains the power to impose regulations
on weapons that are reasonable, including therein a general prohibition on the
carrying of concealed weapons. Id. at J41. That being said, the State may not
apply these regulations in Situations that “functionally disallow the exercise of the
rights conferred under Article 1, Section 25.” Id. As this court stated in Hamdan,
a particular need for vigilance arises in circumstances where a person’s need to
exercise his or her fundamental right is most pronounced. Id. Surely, such a need
is most clearly pronounced in circumstances involving personal and proprietary
security. The nature of Mr. Fisher’s business dictates that a constant level of
security be in place at all times. In order for Mr. Fisher to achieve this security, it
is necessary that he employ his fundamental right to bear arms. This realization
has in fact been codified since 1993 in Wis. Stat. § 941.237 whereby the

legislature apparently acknowledged the increased threat that tavern owners face

11



by allowing tavern owners, their employees, and agents to go armed on the

premise of the tavern. See §941.237.

In the State of New York v. Buckmire, 167 Misc. 2d 581, 638 N.Y.S.2d 883
(N.Y. Sup. Ct. 1995), the New York Legislature had “determined that the
criminality of gun possession is mitigated in the two places where an otherwise
law-abiding person is likely to spend most of his time and to deserve the greatest
expectation of personal security: his home and his workplace.” Similarly, this
court found that the right to keep and bear arms for security, as a general matter,
must permit a person to possess, carry and sometimes conceal arms to maintain the
security of a private residence or privately operated business, and to safely move
and store weapons within those premises. See Hamdan, 2003 WI 113, 264 Wis.
2d 433, 665 N.W.ZG 785. See also State v. Cole, 2003 WI 112, 264 Wis. 2d 520,
665 N.W.2d 328. Mr. Fisher was carrying a concealed weapon in his vehicle for
security purposes; specifically, to secure his privately operated business cash
receipts. Mr. Fisher’s need to exercise his fundamental right is most pronounced
when he is in his vehicle. Mr. Fisher’s vehicle is a mere extension of his business
because it is incidental to the business’s retention of profits. His need for security
was warranted given the late hour of the night, the large sums of cash, and perhaps
most notably, the fact that he was transporting cash in an area that had been the
scene of a number of armed robberies and/or attempted armed robberies within the

preceding year. It is counterintuitive to say that Mr. Fisher may have a concealed
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weapon in his tavern, but as soon as he leaves the tavern with his business cash
deposits, he is no longer entitled to provide for his or his business’s security. Such
unsound logic would be akin to this court in Hamdan finding that even though Mr.
Hamdan was entitled to keep a concealed weapon under his counter for security
purposes, he was not allowed to carry the gun in his pocket, as incidental to his

normal [safe] handling, when closing the store for the night. See Hamdan at {82.

The CCW statute does not mention, either explicitly or implicitly, any
exception for the protection of one’s home or business; nor does it define ‘place of
business.” See § 941.23. Likewise, Article I, Section 25 does not specifically state
that an individual has the right to keep and bear arms within his or her home or
private business. It does however, impliedly endorse and allow for such protection
of these areas by the inclusion of the word ‘security.”> Moreover, this court in
Hamdan, supra, did explicate that the right to keep and bear arms for security, and
sometimes conceal, included one’s privately operated business. See Hamdan {59.
“The purposes of a concealed carry prohibition are often less compelling in
settings in which the person bearing the concealed weapon is an owner of the
property on which he or she goes armed.” Id. at {59. Here, Mr. Fisher’s vehicle is
an extension of his privately operated tavern. The vehicle is Mr. Fisher’s property,

as are the cash receipts he transports within. In the State of New York v. Santiago,

3 See, Hamdan at q64. See also Monks, 2001 Wis. L. Rev. 249, 272, “Because the amendment
allows for “any. . .lawful purpose,” using arms for self-defense, defense of one’s home or
business, or the common defense, should all be protected, as each is a lawful purpose, recognized
both in statutes and in the common law.”
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74 Misc. 2d 10; 343 N.Y.S.2d 805 (N.Y. Sup. Ct. 1971), the defendant, a taxicab
driver, was charged with possession of a .38 automatic Beretta that was concealed
within a cigar box that was used as a holding receptacle for the day’s cash receipts.
The trial court for New York County found that defendant’s taxicab was his “place

4

of business.”” The only Wisconsin statutory definitions of ‘place of business’ are

found in Wis. Stat. §§ 139.75(6) and 343.60(4).

Mr. Fisher is not asking the court to recognize his vehicle as his ‘place of
business,” but rather to acknowledge it as a normal extension thereof.
Transporting his cash in the normal course of business is just as vulnerable, if not
more vulnerable, than operating the tavern itself. (R29:31; R-Ap. 133). Thus, he
is more likely to be the subject of a crime when he is transporting cash. The
legislature has already acknowledged that tavern owners have a substantial need to
bear arms in their tavern with the codification of §941.237. (R29:31; R-Ap. 133).
This is so because tavern owners generally work late at night, the tavern is a
known cash business, and as such, tavern owners are susceptible to crime.

(R29:32; R-Ap. 134). The same rationale behind the codification of §941.237

* See, Santiago at 806. See also People v. Santana, 77 Misc.2d 414, 354 N.Y.S.2d 387 (1974);
People v. Anderson, 74 Misc.2d 415, 344 N.Y.S.2d 15 (1973), in which the courts found that
guns seized from taxicabs were the driver’s possession within their places of business within the
meaning of N.Y. Penal Code § 265.05(2) (1965) providing that possession of firearms shall
constitute a misdemeanor if it takes place in a person’s place of business, not a felony.

3 §139.60 “Tobacco Products Tax™; 139.60(6) place of business means any place where tobacco
products are sold, manufactured, stored or kept for the purpose of sale or consumption, including
any vessel, vehicle, airplane, train or vending machine. §343.60 “Licensing of Driver Schools
and Instructions”; 343.60(4) place of business means the location at which the driver school is
conducted.
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supports Mr. Fisher’s position. His vehicle is an extension of his business. Mr.
Fisher is simply continuing the operation of his business when he transports his
cash to either his bank or his residence. (R29:32; R-Ap. 134). Because his vehicle
is incident to the normal business operation, Mr. Fisher is entitled to secure his

property through exercising his fundamental right to keep and bear arms.

This court in Hamdan, utilized a balancing test in weighing the State’s
authority to exercise its police power to protect the welfare of its citizens against
the conflicting rights of the individual to keep and bear arms for lawful purposes.
See Hamdan at §45. This court held that “only if the public benefit in this exercise
of the police power is substantially outweighed by an individual’s need to conceal
a weapon in the exercise of the right to bear arms will an otherwise valid
restriction on that right be unconstitutional as applied.” Id. Mr. Hamdan’s need
substantially outweighed the State’s interest. Id. at {81. In reaching this

conclusion this court reasoned:

Hamdan exercised the right to keep and bear arms under circumstances in which the need
to exercise this right was substantial. He owned a grocery store in a high crime
neighborhood and his store had been the site of past robberies and homicides. Hamdan
himself had been a crime victim at the store. Hamdan had concerns not only for himself
but also for his family and customers. He had good reason to anticipate future crime
problems at the store and a need to provide his own security to deal with the problems.
Acting on this need, Hamdan kept a handgun under the counter near the cash register but
safely stored the weapon when the business was closed. Hamdan’s transport of the
weapon in his pocket on the night in question was incidental to his normal safe handling
and storage of the firearm in his store. Meanwhile, the State’s interests in prohibiting
Hamdan from carrying a concealed weapon in his small store, under the circumstances on
the night the police officers visited his store, were negligible. The police knew that
Hamdan kept a weapon for protection. There was no evidence that Hamdan was prone to
act irresponsibly or impulsively, and he was unlikely to do so in his own store.
Therefore, enforcement of the CCW statute on these facts would seriously frustrate the
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constitutional right to keep and bear arms for security but advance no discernible public
interest.

1d. at §82.

The case at bar is similar to Hamdan not only factually, but also in that Mr.
Fisher’s need substantially outweighs the State’s interest. Mr. Fisher is the owner
of a tavern in downtown Black River Falls, Wisconsin. There had been a number
of armed robberies or attempted armed robberies in Black River Falls within the
preceding year of the date that Mr. Fisher was arrested for violating the CCW
statute. Mr. Fisher himself had been the victim of a crime a mere week-and-one-
half prior to the incident léading to his arrest for violating the CCW statute. In
fact, the individual that committed the crime against Mr. Fisher was subsequently
killed in a knife fight just outside of Black River Falls. Based on the foregoing
incidents, Mr. Fisher had good reason to anticipate that future crime would afflict
him or his business. Because of this, Mr. Fisher had a bona fide need to provide
for his own security and that of his business. This need is at its apex when Mr.
Fisher is transporting large sums of cash, late at night, from his tavern. Acting on
this very need, Mr. Fisher kept a handgun in the center console of his vehicle. The
handgun was safely stored with its safety on, and it was not visible to the public.
As Mr. Fisher testified, the gun was out of sight so it would not be accessible to
others. (R29:16; R-Ap. 118). Whereas, if the gun were kept on the dash or on the

car seat, the window could be easily broken and the gun stolen. (R29:32; R-Ap.
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134). Therefore, Mr. Fisher’s concealment of his handgun was completely
warranted and necessary.

Furthermore, the State’s interest in prohibiting Mr. Fisher from carrying a
concealed weapon in his vehicle, under the circumstances here, are negligible.
Mr. Fisher is not a criminal. Rather, he is a businessman who has an inherent
interest in securing his business property. Mr. Fisher has had extensive training in
firearms. (R29:16-17; R-Ap. 118-119). He diligently and routinely puts the
safety on the weapon. He places the weapon in the center console of his vehicle to
ensure that it is secured when the vehicle is moving. Moreover, Mr. Fisher
voluntarily informed the police that he carries a weapon for security purposes in
his vehicle. When he turned the weapon over to the DNR warden, he took all
necessary precautions such as informing the warden that he was reaching for a
loaded weapon, placing it on the vehicle’s seat pointing the barrel away from
himself and the warden, and backed up slowly so as to not alarm the warden.
(R29:11; R-Ap. 113). Mr. Fisher’s only interest in carrying a weapon in his
vehicle is for security of his business and self. To that end, the law grants him the
ability to exercise his fundamental right to bear arms.

The police were certainly aware that a crime spree had transpired in Black
River Falls within the preceding year; and specifically, that it appeared to target
local businesses around and near Mr. Fisher’s tavern. (R29:15; R-Ap. 117).
Given the fact that other small business owners were not secure in their business

premises, Mr. Fisher had little reason to believe that his vehicle, an extension of
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his business, would be free from unwarranted criminal acts. The State makes light
of the fact that in 2003, the year Mr. Fisher was charged with violating the CCW
statute, there were a total of six violent crimes in the city of Black River Falls and
eight such crimes reported in Jackson County‘6 Yet, given the fact that Black
River Falls has a population of under four-thousand (4,000) people, (R-Ap. 163)
six violent crimes within a central, localized area, within the time span of one
year, certainly creates an indelible sense of fear and lack of security in the home
and business owners in that proximity. It was that very lack of security that Mr.
Fisher was trying to combat and protect himself and his business against. In order
to achieve this desired security, it was necessary for Mr. Fisher to regularly have
his handgun in his vehicle. Although Mr. Fisher knew why he had to protect
himself, he did not know when such protection would be necessary. (R29:43; R-
Ap. 145). Therefore, he kept the handgun in the center console to ensure his
continued security. This court in Hamdan found a very similar approach to
security appealing:

The common understanding of “security” does not implicate an imminent threat.
Rather, it connotes a persistent state of peace. We believe the domain most
closely associated with a persistent state of peace is one’s home or residence,
followed by other places in which a person has a possessory interest. A person is
less likely to rely on public law enforcement for protection in these premises and
is more likely to supply his own protection. In fact, a person who takes no
initiative to provide security in these private places is essentially leaving security
to chance.

6 See, the State’s supreme court brief-in-chief at 23, citing the Federal Bureau of Investigation,
Crime in the United States/2003, Tables 8A & 10A (2004) at (A-Ap. 136, 141).
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See Hamdan at 66. Mr. Fisher was exercising his right to his security on the day
he stopped at the DNR office to discuss his citation. The State focuses on the fact
that, at that time, approximately 4:00 p.m., Mr. Fisher was not working or
transporting cash. See, the State’s supreme court brief-in-chief at 17. The State
goes on to state that, “Fisher’s interest in security at that point was no different
than that of any other person in the community who was running errands or
engaged in other personal business that Saturday afternoon.” Id. at 17. Yet, Mr.
Fisher was different from those other individuals because he was a business owner
who routinely carried large sums of cash in his vehicle. Mr. Fisher’s arrest was in
close proximity to the time that he was to start work at 6:00 p.m. His weapon was
in his vehicle because he was on his way to work. Simply because he made stops
prior to starting his shift does not transform him from an otherwise law abiding
citizen into a criminal.

As in Hamdan, there was no evidence that Mr. Fisher was prone to act
irresponsibly or impulsively. In fact, Mr. Fisher had several years of training on
the use of firearms and in the use of force in his employment with the Wisconsin
Department of Corrections. (R29:16-17; R-Ap. 118-119). This very fact negates
the State’s contention that its interest in curtailing “road rage” outweighs Mr.
Fisher’s need to exercise his right to keep and bear arms for his security. See, the
State’s supreme court brief-in-chief at 20. Furthermore, the State had no evidence

Mr. Fisher was engaged in unlawful conduct. In the cases cited by the State,
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»T all of the defendants therein appear to act

which deal with “road rage
impulsively, certainly imprudently, when confronted with contentious traffic
situations. Such is not the case with Mr. Fisher. Because of his training in
firearms and use of force, Mr. Fisher is less likely to act impulsively when using
weapons. Moreover, any interest Mr. Fisher would have in engaging in such
behavior is nonexistent as his sole interest is in protecting his property. In fact, the
State conceded they had absolutely no evidence that Mr. Fisher was engaged in
any type of unlawful conduct. (R29:47-48; R-Ap. 149-150).

The State further contends that there is a danger that a loaded weapon will
discharge if the vehicle is involved in an accident. See, the State’s supreme court
brief-in-chief citing Cole at {49. This remote possibility does not substantially
outweigh Mr. Fisher’s right to keep and bear arms for his security; nor does the
State’s argument that “traffic stops may be dangerous encounters for police

®  There is no dispute that some traffic stops present dangerous

officers.”
encounters for police officers, but as Justice Stevens articulates in his dissent in
Maryland v. Wilson, 519 U.S. 408 at 418, “the number of stops in which an officer
is actually at risk is dwarfed by the far greater number of routine stops.” Here,
Mr. Fisher voluntarily told police officers of the existence of the gun in his

vehicle. (R29:9; R-Ap. 111). Moreover, Mr. Fisher is not a criminal and has no

reason to interfere with or cause harm to the police. Similarly, because of his

7 See the State’s supreme court brief-in-chief at 20, footnote 2.
® See the State’s supreme court brief-in-chief at 20, citing Maryland v. Wilson, 519 U.S. 408, 413
(1997).
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extensive training in firearms, Mr. Fisher does not pose a real threat to any officer
who may pull him over.

As in Hamdan, the enforcement of the CCW statute on these facts would
seriously frustrate Mr. Fisher’s constitutional right to keep and bear arms for

security while advancing no discernible public interest.

B. Mr. Fisher Lacked A Reasonable Alternative To Concealment,
Under The Circumstances, To Exercise His Constitutional Right To

Bear Arms.

In Cole, supra, the CCW statute withstood a facial challenge to its
constitutionality under Art. I, § 25 of the Wisconsin Constitution. Yet, in
Hamdan, this court recognized that there are circumstances in which a strict
application of the CCW statute may result in an unreasonable limitation of the
individual’s constitutional rights. See Hamdan at 5. Like Hamdan, Mr. Fisher
had no reasonable means of keeping and handling his weapon except to conceal it
in the center console of his truck. This court in concluding that Hamdan did not

have any such reasonable means found that:

In the normal course of business, Hamdan concealed the weapon in an area that
was accessible to him but inaccessible to the public. It would have been
dangerous and counterproductive to openly display the weapon during business
hours, and requiring him to do so would have seriously impaired his right to bear
arms for security. When Hamdan was unexpectedly summoned to come to the
front of the store at a time when he was closing up for the night, he had the
option of putting the handgun in his pocket or leaving the handgun in the back
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room without knowing who had come into the store and whether his security was
threatened. Carrying the handgun openly when he went back into the store
would have shocked his visitors, seriously threatened his safety, and was not a
reasonable option. :

Hamdan at §83.

Mr. Fisher kept the weapon in a location that was not accessible to the
public — in the center console of his locked vehicle. This was a secure location in
which to keep the weapon as opposed to placing it on the dash or the passenger
seat where it could easily fall. It would have been counterproductive to require
Mr. Fisher to carry his weapon openly in his vehicle, and if he had done so, his
right to bear arms for security would have been seriously impaired. Open
visibility of the weapon would invite would be gun robbers to break into his
vehicle. More importantly, pedestrians on the street would have seen the gun and
become nervous and frightened much the same way they would have been had Mr.
Fisher carried a holstered weapon on his person while walking down the street or
in his tavern. The State’s suggestion that he wear a holster, and place the weapon
therein, while operating his vehicle is also not a reasonable alternative. This
would require Mr. Fisher to remove the holster every time he exited his vehicle.
Such an activity would be highly visible and bothersome to pedestrians for the
reasons stated above. Perhaps most importantly, this would be in contravention of

statutory law that disallows the transporting of loaded weapons. Wis. Stat.
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§167.31.° Thus, such a practice is clearly not reasonable because reasonableness
presupposes lawfulness.

On the day in which Mr. Fisher was arrested for violating the CCW statute,
he had the option of not putting the weapon in his car without knowing when or
where he might be attacked. As the circuit court correctly reasoned, numerous
crimes are unpredictable and it seems unlikely that at any given moment would be
robbers would know whether or not Mr. Fisher was transporting cash. (R29:43;
R-Ap. 145). Therefore, not putting the weapon in his vehicle was not an option as
Mr. Fisher’s security would have been seriously compromised and threatened.
The State’s suggestion that Mr. Fisher carry an unloaded weapon in a case, as a
reasonable alternative, would eviscerate his fundamental right to keep and bear
arms for security. Therefore, carrying an unloaded weapon openly in his vehicle
1s also not a reasonable alternative.

Mr. Fisher has no reasonable alternative available to him because
Wisconsin does not have in place a license system whereby qualified classes of
individuals are legally allowed to carry concealed weapons. Wis. Stat. §941.237,
in conjunction with the ruling in Hamdan, effectively does no good in the present
situation. Yes, the exception to the CCW statute for tavern owners provides that
that class of individuals may provide for their business security, but only when

they are located on the premises of their taverns. The moment Mr. Fisher steps

’ §167.31(2)(b) provides for the approved method for transporting firearms in a vehicle:
unloaded and encased. §167.31(2)(e) violations of this section are subject to a forfeiture of not
more than $100.

23



outside of his tavern and enters his vehicle his right to bear arms fof his security is
effectively disallowed. Unfortunately, this is the precise moment when he is most
vulnerable.

The state constitutional right to bear arms for security is fundamental. See
Cole, 264 Wis. 2d 520, §20. The CCW statute is a prohibition on how weapons
may be borne and as such has been held a valid exercise of the State’s police
power.'® Yet, even though this court has repeatedly held that the CCW statute is
constitutional, in the present situation, it cannot be applied to the particular
behavior of Mr. Fisher without implicating his right to bear arms. Mr. Fisher’s
right substantially outweighs any interest of the State for the simple reason that the
State cannot provide Mr. Fisher with a reasonable alternative by which to lawfully
secure his property.

CONCLUSION

The holding in Hamdan, supra, is not as limited as the State asserts in its
brief. Under the facts of this case, Mr. Fisher’s interest in carrying a concealed
weapon in the course of his business “substantially outweighs” the State’s interest
in enforcing the CCW statute.

For the reasons stated herein, the court should affirm the judgment of the

circuit court.

1° Monks, 2001 Wis. L. Rev. 249, 299, §941.23 is not “a blanket prohibition that prevents an
individual from bearing arms, but only how they may be borne.”
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- State of Wisconsin ) Circuwy\ o Jackson County

STATE OF WISCONSIN

-VS.- | Criminal Complaint
Scott K. Fisher

43 Main Street

Black River Falls, Wi 54615
DOB: 02/01/1974

gse No: 04CM A (p

. efendant.
George M. Clark, being first duly sworn, states that:

Count 1: CARRYING A CONCEALED WEAPON

The above-named defendant on December 20, 2003, in the City of Black River Falis,
Jackson County, Wisconsin, did go armed with a concealed and dangerous weapon,
contrary to sec. 941.23, Wis. Stats., a Class A Misdemeanor, and upon conviction may be
fined not more than Ten Thousand Dollars ($10,000), or imprisoned not more than nine (9)
months, or both.

PROBABLE CAUSE: and prays that said defendant be dealt with according to law and
that the basis for the complainant's charge of such offense is: That your complainant has
read a report from the Wisconsin Department of Natural Resources which states that on
December 20, 2003 at about 4:00 p.m. DNR Officer Daniel Schultz arrived at the DNR
Service Center in the City of Black River Falls, County of Jackson, State of Wisconsin.
While seated in his patrol vehicle Officer Schultz observed a silver Chevrolet pickup truck
with Wisconsin personalized truck plate of COZY CR approach and stop slightly behind
Schultz’s patrol .vehicle. He observed the lone occupant of this vehicle to be Scott K.
Fisher. Schultz exited his vehicle as Fisher exited his vehicle. Fisher approached Schultz.
Schultz asked Fisher if he could help him. Fisher stated he was looking for John
Bronsdon, a DNR Warden. Fisher stated he was upset because he had received a citation
in the mail earlier that day. He stated that he had had his truck stolen from his place of
business and upon reporting the theft he informed officers that his truck contained three
loaded firearms. He had received a citation for the loaded firearms and believed he should
not have received this citation. Fisher stated that he owned the Cozy Corner Bar and that
he regularly carries large amounts of money. He stated that he always carried a loaded
firearm with him and stated “to be honest with you, | have a loaded handgun in the truck
right now.” Schultz asked Fisher where the handgun was located. Fisher opened his
driver's door, reached in and opened a center console in the front seat of the truck and
retrieved a stainless steel .40 caliber Smith and Wesson semi-automatic handgun, serial
number VCE5238. The firearm was loaded with nine rounds in its magazine with an
additional round chambered. Schultz seized this firearm along with another loaded
magazine, a box of .40 caliber ammunition and an unidentified cartridge. These were lying
beside the handgun in the center console.

R-Ap. 10V
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STATE OF WISCONSIN - VS - Scott's=Fisher ‘ =

Subscribed and sworn to before me,
and approved for filing on:

January 29, 2004 o o R - -
William P Nemer | 1018425 ~ Geolge M. Clark
Special Prosecutor for Jackson County - Complainant
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STATE OF WISCONSIN:- CIRCUIT COURT: JACKSON COUNTY:

STATE OF WISCONSIN,

Pl ifg, L B ~ (Pretrial Motion)

i a. V Case #: 04-CM-26 -
23l -

CIERKOF COURTS . O R ‘ Gl N A L

. —Vs-—

SCOTT FISHER,

The above-entitled matter .coming on to be heard

before the Honorable John A. Damon, judge of the

above-named court, without a jury, on the 1lst day of

October, 2004, commenciﬁg at the hour of 3:00 p.m., in
the courthouse_in the City of Whitehall, County of
Trempealeau,,state of Wiéﬁonsin.

APPEARANCES :

WILLIAM P. NEME?, Special P;Csecuting Attorney,
Trempealeau County Courthouse, 36245 Main.Street,_'
Whitehall, Wiséonsin 54773, appeared fepresenﬁing the
Plaintiff. ’ o

PAUL MILLIS, of the firm of SKOLOS & MILLIS,
S.C., PO Box 219, Black River Falls, Wisconsin 54615,

appeared‘representing the Defendant;

The defendant, Scott Fisher, was also present.

R- pp- 103
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INDEZX
WITNESSi | PAGE
SCOTT FISHER
Direct Examinétion by Mr. Millis .......... 7:15
Cross-E#aminaﬁion by(Mr- Neme;t. ............ 17:15
Redirect Examin;t;on by Mr. Millis .. 22:6, 26:3
" Recross~Examination by Mr. Nemer ....... L. 24:6

OBJECTIONS
By Mr. Nemer 10:10, 26:8

By Mr. Millis  18:20, 25:3
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THE COURT: This is State of Wisconsin

versus Scott Fisher, 2004-CM-26. We have

William Nemer for the State of Wisconsin acting

as special prosecutor in this Jackson County
case, and then_Paul Millis is here as the
attorney for Scott Fisher. This is set for a
jury trial next Thursday. We have>some motions

here. I thought the more interestiﬁg one was

‘the constitutional defense one, and maybe let's

do that one first because I don't see the

suppression as taking much time.
- - -MR. MILLIS: We're withdrawing that, your

"Honor.

THE‘._-COURT: ‘Okay. That makes it even
easier. All right. So let me jﬁst take a
second_hére because I read it this morning -and
I have to refresh my memory, but the new jury
instructibn,'i think 13353, talks‘aboutufhé
process and thé notes. I just want to read
that agaiﬁ. Let me take a mément;

MR. NEMER:. I believe it's on Pagé 4 of
that instruétion. | o |

THE COURT: ‘I've got it right in front of
ﬁé._ Thanks;iMr. Nemer. .

MR. NEMER: Yeah.

RfHPIOS
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THE COURT: .I see, okay. Well, I'll just
read this-and before -- so I make}sure that

everyone is under the same understanding. This

"is all from a case that came up last year-that

‘was cited in Mr. Millis' brief, State versus

Hamdan, 2003 WI 113 and 264 Wis. 2d 433 of the
Wisconsin -Supreme Court case frqm-2003} And in

that case I believe the factsteré'é¢conCealed

- held that there was a constitutional defense to

having a concealed wéapon-under the théory that

_ the new amendmenﬁ to the ¢onstituti$n allowed
keeping a firearm for sécuritylpurposesf'.And-
.so then reédingAQhaﬁ the jury ihéffuqtion-noﬁeS-
.say, because of Hamdanbit says, first, by

‘pretrial motion, which has been filed by

Mr. Millis, they must show'first.that

Mr. Fisher's interest in conceéaling the weapon,

that under the circumstances his interest in

‘concealing the weapon to facilitate exercise. of

his or her right to keep and bear arms -outweigh -

the interest of the'state in enforcing‘the
concealed weapon. statute; and‘sécond, that
Mr. Fisher concealed his weapon because -

concealment was the only reasonable means under

weapon ih a grocery store ihfﬂilﬁahkée that was -

R-Ap. (Olo
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the circumstances to exercise his right to bear

“arms, and then it talks about in the note it

says, "The right to keep and bear arms for
purposes of security.is at its apex when

undertaken to secure one's home or privately

owned business. Conversely, the State's

interest in prohibiting concealed weapdns'is, 
least ¢6mpeiling in these ci;cﬁmsténées," and.
éoes on.- | |

| And then thé cohsﬁitutionél right if says
is ——.yeah,'this‘is the inferesting langgage I

think, it says at Page 67 it says, "If the

constitutional right to keep.and bear arms for

security is to méan anything, it must,-as a
general mattér,_permit a person t9>possess;
éarry,’and sométimeé conceal arms to méintain
the security of his private residence or
privately’opérated business, aﬁd to safely move
and store weapdhs within these prehises.“ Theh
f;m supposéd fo find'if the trial court finds
he's satisfied these.fééﬁiréments, tﬁé staté
must, and théh‘it says "étill at the pretrial

stage," which f_guess is now, "assert and show

- 'probable cause to'beliéve that- the defendant

had an unlawful purposegat the time he or she

R-Ap. €7
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carried the concealed weapon. And then if it's

supported by evidence, then at trial the
unlawful purpose is to be submitted to the

jury. So =~ and that's what the instruction

_ saysﬂ' Is that your understanding, Mr. Millis,

of the way we have: to do_this, justithe Court

is to examine wheﬁhér-or not.-- or you need to

preéént‘évidenée that he needed to do this?
VMR.-MILLIS: Tﬁat's cdﬁrect, your Hénor,’
'THE éOURT; :And-then thé burden would

shift to the,stat§>if he showed that ﬁhey

had ;F thaf'he had én-unlawful purpose,

probablé céuSe-to show an unlawful purpose?

. MR. NEMER: Well ---

THE COURT: Go ahead. Now is the time to

- tell me before I start listening to things.

MR. NEMER: - The way you put it, I mean,

obviously he's got to show more than he had a

purpose. He has to show that his interest in -
,coﬁcealing the weapon outweigh the state's
iﬁfeféét-in enforcing the concealed weapon

_statute, and then he had to show the

isn't justithéﬁ'hé has a reason. -

THE COURT: Right, and then the burden

© concealment is the only reasonable means, it @ =
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will shift to you to show probablé cause that
he had an unlawful purpose in carrying it,
right?‘ |
MR. NEMER: If you're satisfied that
he's -- '
THE. COURT: I mean, that's step three if
step one and two are met?
MR. NEMER: Yeah. I guess that is;
THE COURT:‘>G0 ahead, Mr. Millis..
MR. MILLIS: Your Honor, we'd call Scott
Fishér.‘ 7 |
SCOTT FISHER,
affep having 5een first duly sworn on oaﬁh, teétifies
and says as followsf

DIRECT EXAMINATION

'BY MR. MILLIS:

Q You are,Scdtt Fisher?

A Yes.

Q ‘Where do you live?

Q ’}éﬁiaéklﬁiéé} fail§?} S -
A | Black River Falls, Wiscdnéiﬁ.'

Q  That's in‘Jackson County, correct?

A Yes. |

_Q What'é your occupation?

R-Ap. 109
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I am a -- well, I'm a bar owner as well as I have - .

_ five rentals, five different tenants.

But your primary occupation is the owner and

operator of the Cozy Corner tavern in Black River

Falis?

Yes.
You understand that you've been éharged with

carrying ‘a concealed weapon, is that correct?

‘Yes.

And can you tell the Court what events led to you

being charged'with carrying a,conceéled weapon?

‘About a week and a half prior to being arrested for

carrying a concealed weapon; all I generally work at

 the bar is nights. ‘About a week and a half prior to
that, I worked one night and went outside to start

. up my vehicle because it was Decembef,,Went outside;

retrieved my vehicle, pulled it around to the side

of the building and started it up -- well, left it

_runniﬁg; weﬁt;back inside the bar to let the vehicle

‘Warm dbaaﬁd'QhéhJi”wént back outside to get in it

and go home fheQVehicle_was gone.

What did you do when ypusrealizedlyour Vehicle was
gone?‘ |

At that time i cal;ed up to the shériff's départmenf

and informed them that my vehicle was stolen and

R-Ap- Il
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“they sént»downua-city'offiCet, Officer Noack.

Officer Noack came in and I informed him that my
vehicle was stolen and I told him that if they were
to catch up with.them they were to use caution

because I had a loaded gun1iﬁ>the,vehicle, anq he

left and I went home. _Laﬁér‘that morning I was

called and notified by Officer Haldeman, Deputy

" Haldeman, that I would be receiving a citation in

-the mail for transporting a loaded firearm.

Did you, in fact, receive a citation for that
offense then?

About a week and a half after the fact, yes.

And that would have been abbut December 20th of.

20037

" Yes.
-On the same date that you received the citation, did

‘youfmakei¢ohtaét3hith.a_DNR-watden?

Yes.-

How-did it ¢omé'ab6ut»théf ydﬁ made ¢ontact WI£h é

DNR‘warden?

I was actually on my way.to'MéDoﬁald's-and.seén the .

DNR vehicle pull into the DNR office so I pulled in
there and found Warden Schultz. When he got out of
his vehicle, I got out of mine aﬁd I approaéhed him

and I asked him if he knew how I could_get:ahold'bf,

R-Ap 1M
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I can't think --

Warden Bronsdon?

Warden Bronsdon.

Scott, let me sﬁep back one second.
Yes.

Did you make a specific trip out to the DNR station

" on that date to contest the citation?
-That --

‘"~ or were you on your way to --

MR. NEMER:" I'm going to ask -- well,
let’s-not_-— I'm going to objéct. I donit want
him ieading the,witpess. Ask him where he was;
going.b I think he's --

| THE COURT: T think he's already testified
- that hé was going to Mcbonaid's; that's what I
) heard. . o N
e WIiTiNIE_'s's‘:” : Yup o
. TﬁE COURf:  Go»ahéad;' 
(By Mr. Millis, continuing) When you made contact

then with Warden Schultz, what happened?

He informed me that he didn't know.héw to get ahold

of»Bronsdon; He said he hadn't séen him in several

" days, asked if there was somethihg he could help me

with, and’I‘explained the situation of my truck

" being stolen, me being issued a citation for

R- Ap. Wa




10

11,

12

13

14
15

16

17
18

19

20

21
22

23

24

25

11

tranéporting loaded firearms and I basically told
him I.didn't agree with thét because I informed the
officérs oﬁnmy owh.thég'thé guns'Weré there for
thei; own:safety. |

'Did-you inform Warden Schultz the reason why you had

the weapons in your vehicle?:

"I told him that I own a bar and that at different

times I am carrying large amounts of cash with me.

 What happened after that?

I informed Warden Schultz that I had a gun in my

vehicle, a loaded gun in my vehicle, and after

‘telling him that he asked to see it, at which time I

opened up my truck door, dpened up.my console, -

:_',removéd thevpistol'from the center console, set it .

on the seétlpéinfing it away from him and me and

" packed up as not to alarm him.

'Did he give you any direction as far as how to

handle the weapon when yéu'femoved it from your
vehicle? »

No.

Did he direét~you to move back away>from the
Véﬁicle? - |

No.

You just did that on your own?>

Yes. T - : _ .
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What happened after that?
When I stepped back, he had stepped in, grabbed the
pistol, pulled the slide back I believe to check,

there was one -- there was one shell in the tube,

<. and at that time he said he would be back and he

went to his tfuck.
Did one of the city officers then come up there and

assist Warden Schultz?

'Yes, Officer --

Taylor?

-- Dean Taylor.

And you were subsequently arrested for concealing an

armed weapon?

Yes. -

How long have you'owneaitﬂé Cozy qunér'téﬁefné;i'f"
A couble of months shy ofvfivé”years..l |

And is it ﬁbmmon ﬁo: you to have large sﬁmsléf cash
on hénd at the tavern?

Yes..

That's just the nafure of the businéss, correct?

You need'YOur money to start each day, you need‘your
chénge fof the daily operations, you got’ your saleé,
you got other things going on, yes.

Typically how much cash would yourhaQe in the tavern.

by the end of the night? -

R-Ap. 1Y
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No less than a couple of thoﬁsand.~

And what do you do with that'cash upon'cldSing?."
A'certain amount of it Stayé at the tavern for
whoever opens up in'the morning. They ﬁeed ﬁhe
monéy for‘fhe till,'théy need money to make change,
but-the préceeds from the'night generally go home

with. me. -

‘The cash that remains at the tavern, where do you
- place that? .

- I have a floor safe that I lock that in.

And how big of a floor safe is it?

A foot by foot and a half. Small.

Is it one of these'houééhold Sentry safes --

- Yes.

-- that are very transportable?

Yes.
Why don't you keep the balance of your cash in that
floor safe when you close the tavern?

As small as the safe is, it can be remdved. I don't

‘want -- if I'm going to lose money, I don't want to

lose any more than I have to:'

Is it safe to say that you'opefate on a slim margin
in operating your bar?

A slim mafgin?

Meaning that you reiy on your profits to keep your

CRpp IS
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business afloat?
Most definitely. -

And if you were robbed and cash was stolen from you,

it would substantially affect your ability to

continue your business?

Yés.

. Do you transport the excess proceeds from your bar

each night?

Not every night.

Why not?

If it was not that_busy'ong night, I may jﬁst.throw
that money in thelsafe éndﬁdeposit'money the next
déy-aloﬁg witﬁvthe.pext day's érécééds, | |
ﬁo'yﬁu know' on any‘given_night‘ﬁow:mucﬁfcésh you

will end upihaving,by the end of'the'night?

_ No.

S0 on any giveﬁ night do you know whetber'you will -

be transporting the cash from your tavern?

. No.

Approximatély how many nights a week do you actually

transport cash from your tavern in your vehicle?

"Four or five.

And where do you take it? 

Some nights I'll run it directly up to the bank and

deposit it, other times I'll take it home with ne

R-Ap-
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and deposit it the next day.

Do you believe there's a risk in transporting the-

'¢aéh'frombyour bar in your vehicle to either the

bank or to your residence?

Definitely. |

Why is thét?-

Black River might be a small town but Qithin the
last year or so we've had -- well,. Tubby Krueger

operates downtown, he was knocked on the head and

was robbed persbnally.»'The Quick Cash in Black

River_was_robbed'at gunpoint, the Dairy Way was

robbed at gunpoint and.shots exchanged there, and

the Frame Shop downtown, that was armed by gunpoint; -

So there's ;--aﬁy time you're dealing with cash,
you're going to be dealing with the threat of
somebody wanting it and trying to téke it.

In your experience is it pretty well known that bars

" deal in a substantial -amourt of cash?

‘Everybody knows bars have cash. . When you're paying

two dollars a drink over a 10,  12-hour period, yeah,

there's a lot of cash in the end.

‘And typiballj what time of night do you close your

bar?
I close my bar all the time, which is 2 a.m. or 2:30

a.m. on the weekends.

R-Ap. 1177
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That‘Qasn't a test, by the way. Have you been the
victim of a crime within the recent past?

Yes.

And that was when your vehicle was stolen?

I,ﬁad my vehicle stolen from dOwntowﬁ.

And was it deterﬁiﬁéd who stole your vehiclé?

Yes.

"Who was that?

Tyrone Decorah.

And where is Tyrone Decorah today?

He was killed in a knife fight out at the Indian

"mission.

Do you take any precautions in maintaining your

weapon in your vehicle?

" Well, I -- yes. The gun is loaded, the gun is

always on safety, and to me I keep it in the console, *

because it makes more sense than keeping it on the
seat. If I kegp it on the seat, that window can be
broken and the gun‘stolen_easily. So it's out of -
sigh# aﬁd so, like I say, it's not accessible to
ndbbdy.. My véhiclé is always.locked with the
e%ception of'one Decembér night wafming it up.-
Have you had training in the handiing of guns?

Yes. I've done four—and—a-half years working for

the  Department of Corrections at which time I

R-Ap. 118
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started -- we had to undefgo weapons training every
year thereafter, we had to be qualified in weapons
and you always had to every ——'every year you-had
to -- I don't know how to_term it, requalify -- not
requalify bnt stay up on the} you know, ‘the force
continuum as far as the right to -- you know, what
force is needed, what warrants the use of'firearms,
so on andﬂso forth. - | _ » R

0] 5o .not only nave yon had training in the use Of,
handling firearms but you've also had t:aining in

the use of force?

A Yes.

MR. MILLIS: That's all I have, your'
Honor.
CROSS—-EXAMINATION

BY MR. NEMER:

Q _ You know it's a fairly fundamental safety statute in

this state that gnns in véhicles are supposed to be
cased -and unloaded, correct? - |
A Yes. |
Q And desplte that, when your vehlcle was stolen, you
had your vehicle unlocked and you had a’ number -
-you dldn t just ‘have thls 40 callber handgun ln
A,there, you had a shotgun and a . 22 rlfle and a '22

pistol,.right?

Q,prp @
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There were four guns in there, yes.

And fhey were all loaded?

All but the .22 pistol was not.

But the shotgun was?
Yes.

And the rifle was?

Yes.
So -- and those were all leftvih an unlocked
vehicle?

It was at quarter to 3 in the morning, yes.

" And unaftended apparently because ‘it got stolen?

Yes.

'So when you say that in the course of bu51ness you .

keep the handgun in the. center console of your
vehicle inaccessible to the_public_in your_motion{
that's not quite true, is ité '
The pistoi remains in the console at ail’times, yes.
Yeah, but -- but you had other weapons that were
accessible ﬁo fhe pubiic, weren't £heY?
MR. MILLIS- Your Honor, I'm going to
”object I don' t see the relevance of the
{number of weapons in the vehlcle on.December
10th when thlS charge arises’ outlef an 1nc1dent
oh December 20th.' If he wants to ask about,the

. number of weapons in the vehicle on December

R-Fp. 120
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20, I don't have any objection.
THE COURT: 1I'll sustain that objectioh.
MR. NEMER: I'd like to explain why. He's
_asserting in his motion that he keeps the
 handgun-inaccessible to the'puﬁlic. He's
vaiously'kéeping.guns‘in his vehicleiat other
btimés when they're accessible to the_puﬁlic énd
it's relevant -
. 'THE COURT Wéll, sorry, I'm sustaining
thelobjeEtion. We're télking about the tihe he

was arrested for.

Q (By Mr. - Nemer, chtinuing) TheAconsole,.is that‘
o loéked? |
ViA : Thé console?
‘_Q Yeah.
-;A?Tﬁtiz?QQn't have the capability of being locked.
:'bjs ’:mépﬁe één gét in your trﬁck or vehicle and they

can gét at the gun, right?

If théy gaih'access to the vehicle, yes.
Q- Okayf” Now, yo§ could have carriéd_this'éup-ié th¢;J;f;>
" holster, couldn't you, when you were driving your : |-
" vehicle? B | |
A On my person or -~
0 ”'fyéah}
A Yes.

R-Ap. \al
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. No.

There was nothing that was preventing that?

No.

' And it wouldn't have been like being in the store

wheré people might be offénded by seeing you
carrying a gun because they wouldn't see you driving

down the street and.they seen you had a gun

holstered, would they?

No.

Now, you say you were going to McDonald's when you

stopped at the DNR to talk to them about the

citations, correct?

Yes.

So you weren't transporting mohey to your home or to
a bank at that time, were you?

I had to work that night..

You didn't answer my question. You weren't

transporﬁing money‘to your bank:or your home at that

time, were you?

Sé'yéu were keéping the gﬁn'aﬁiéiéég
when you really_weren't needing_it tb1pfo£éct:§oﬁr
cash from your business, correct?

I dbn'ﬁ un;oad if because say driving to work
unloading it and then getting in my vehicle at the

end of the night and loading it don't seem practical

_:'E ‘?2;?}§>;12h21
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to meﬂso;I leave itfloéded.

There;s notﬁing that préVents?yoﬁ;from not putting
the gun in the car until such time as yoh're
actually tranéporting cash, is there?

No.

Now, let's —-- just so we're clear, this incidernt

where you have this gun, it was in the truck, it was

not on your property, it was on DNR prbperty,
correct?

At the time --

‘At the time you got it seized.

Yes.

You Qere not on your property, ybu.werén't at yogr
businéss, basically you were going oﬁf aﬁd goiﬁg to
McDonald's and taking care of other personal
business at the time, correct?

Yes.

' Have you ever been held up?

No.
So if I got this correct -- well, never mind. - What
time did you'come to work that day?

I had to work at 6.

‘Okay. So you weren't even starting work yet?

No.

. Going to McDonald's and on your way to McDonald's

R+ Pp. |a?> |
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you went to the DNR?

Yes. |
MRL NEMER: I have nothing further.
MR. MILLIS}- Briefly, }our Honor?
THE COURT: Yeah,. go éhéédf _

REDIRECT EXAMINATION

BY MR. MILLIS:

Q

Mr. Eisher, how pfacticai would it be- for you to
cérry a holstered fi:éarm bétween Qou:_ééhicle and
into your bar and back to secure it in that manner?
To ﬁe it don't seem:préctidél}'lf6£f§é§[ I‘dén't
know fhe -~ to my knowiedge c§rrying a lbaded |
firearm in town -on your side, I .guess I didﬁ't think
that was allowed but -- | |

What-effect wouid that have with, your patrons if

they saw you with a holstered-firearm?

_Tha£ w6uld not~go.oﬁer at all.

fThé Qun is-maiﬁtainéd*ih.YQur'prdperty_though}

correct, you keep it in your truck?
Yes.

It's not the DNR's truck, right?:

‘Yes.

And_yoﬁ usefyour'truck for’buSiness purposes, right?
Yes.

To transport your cash receipts from your bar?

R-Rp. 124
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Yes.

And that's probably one of your most vulnerable
times, correct?

As far as I'm concerned, yes.

And most susceptible to be a victim of a crime?

Yes. |

You said that you haven't been a victim of a holdup,
correct?

Correct.

Are you familiar with ény other bars that have

~experienced violence or been a victim of any violent

crime?

It was just here last week that one of the

bartenders in here -— or from Whitehall had their

. throat cut by somebody walking out of the bar, I

believe it was leaving the bar.
MR. NEMER: In what éity was that?
THE WITNESS: I believe fhat was Whitehall
here, was it not?
MR. NEMER: News to us.
(By Mr. Millis, continuing) You're familiar with an
incident somewhere in‘the local area?
Yes.' |
Where what‘happened?

MR. NEMER: Well, this is -- I think

R-Ap. (95




- 10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

24

unless he's got some news report or-
something -
THE COURT: I've heard what he says. He's
worried about it from what he's been hearing.
MR. MILLIS: Sure. That's all I have.

CROSS-EXAMINATION

BY MR. NEMER:

Q

You could -- there's no reason why you can't carry

"the gun in a holster in the vehicle and then remove

it from the holster and once you're in your bar keep

it concealed, is there?

Once again, walking into my bar with a holster and a

gun ~-

Okay. Then let me ask you this, is there any reason

" why once you got back to your bar and you feel safe

you couldn't take your gun out and put it in a case
éo people wouldn't see it?

Once again, like I say, walking into thevbar even
Qith a qgun in a case don't work.

Do ydu take the gun into the bar?

No..

So that's not even an issue, is it, whether someone

'is going to see you with it in a holster? If you

were in yoﬁr car with it holstered and when you got

to your destination and tavern if you then put it in

R-Ap- e
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a case in your vehicle, there's no reason why you
couldn't do that, is there?
MR. MILLIS: Sorgy, I'm going to object to
the form of the gquestion.
THE COURT: I think it's argumentative.
Maybe you can phrase it as a quesfion instead
of a statement, so I'll sﬁstain.

MR. NEMER: ®All right.

- (By Mr. Nemer, continuing) The -- there's nothing

that preﬁents you from keeping the gun in the
holster while you're in the vehiéle, correct?

Peoble aren't going to see it if that's a ‘concern —-
Correct. |

-- while you're driving? " And when you get to your
destination, you say'you don't take the guh into. the
tévern anyway so there's no reason why you couldn't
take the gun out of your holster and then éroperly
case it as the law provides, is there?

No, there isn't. -

Pardon?

There is no reason..

That's right. You don't have to keép iﬁ'loaded,
undased in your consolé in order to transport it, do

you?

‘No.
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Q Okay.
MR. NEMER: Nothing further.
REDIRECT EXAMINATION

BY MR. MILLIS:

Q Is there some security reason why you do? I mean,

why do you keep a loaded gun in your truck, why are
we here? | .
MR. NEMER: I think he}s_already answered.
THE COURT: Overruled. He can answer, go
ahead.

A To protect my life and my property, that is thé
reason why I carry a gun. _I've never been ——_hever
been arrestéd‘fqr knocking off stores or selling
drugs or anything. I'ma law-abiding citizen. I
run a respectable bar, which both of you know
becaﬁse both of you have been in there. 1It's a
nice -- it's a nice place. I'm not out causing
trouble, I'm just out to protect what is mine and -
I'm‘not going to let anybody take my money or
threatenvmy life so that is why I do what I do.

MR.vMILLIS: That's all I have, Judge.

THE COURT: Thank you,.sir.

MR. NEMER: I have né witnesses at this
time. 1I'd like to argue bﬁt since it's his

motion I guess Mr. Millis should go first.
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THE COURT:

Thank you, Mr. Nemer.

Mr. Millis, what would you like to say? Go

ahead.

MR. MILLIS:

Well;'your Honor, we

submitted a brief that I hope was helpful to

the Cdurt. I'm --

* THE CQURT:
MR. NEMER;
THE COURT:

 brief;

MR. NEMER:

'THE COURT:

Yes, it was very helpful.
A brief?

Yéah, that's what I had on the

I didn't receive a brief.

Oh. Well, we've got plenty of

time. You can take your time and read it. I

appreciated having it.

MR. NEMER: My fax number is not

apparently the one you've been sending it to,

THE COURT:
MR. NEMER:
THE COURT:
MR. NEMER:
THE COURT:
MR. NEMER:
THE COURT:

MR. NEMER:

" but if you did a brief, I‘did not receive it.

Shows 538-4400.

That's not our fax number.
Whose is that?

That's the clerk of courts.
bid you‘bring’one over fo him?
I have not seen‘anything.

All right:. 1I've got one ﬁere.

Well, this is -- and I

R-pp. 129




10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

28

apologize to the Court.

THE COURT: No need to apologize. I
éppreciated Mr. Millis doing the work. On my
own I read the ‘Hamdan matter and he followed
through with it, so that's fine. I'm giving
you a chance to read it. Obviously youkve
brought a case into court. You're going to
cite the same thing?

MR. NEMQR:' i'm going to cite a éase --
well ——

THE COURT: The Cole case maybe?

MR. NEMER: Egactly.

THE COURT: That's the same thing, so I
read thét one, too, so ?ou‘can have a minute

and read it. Cole involved a drug transport

‘case, so I read that one.

MR. NEMER: Cole involved guns in a
vehicle where a person expressed fear of
being -—-

THE COURT: He had drugs in it if I recall

correctly. Okay. You take your time and read

it and let us know when you're ready.
(A brief recess was taken.)
THE COURT: Okay, go ahead.

MR. MILLIS: Thanks, Judge. As I was

-

R-Rp. 120




10

11

13
14

15

16

17

18

i9

20

21

22

23

24

25

29

saying, I hope our brief was helpful in this
case.

THE COURT: Oh, yes.

MR. MILLIS: And I don't want to restate
everything I put in ;here, and I think we all
know what the Hamdan case says and the whole
dynamics of the'cérrying a concealed weapon
statute, vis-a<vis, the constitutional
amendment that wasfpassed,in November of '98
that allows individuals or citizens of the
state of Wisconsin to keep and bear arms,for
their security. The Hamdan case, when that was
decided,‘carved out an exception to.what used
to be a strict liability statute, the>carrying

a concealed weapon act. It sets forth a

© certain test that must be followed in

determiningrwhether or not we can raise the
constitutional defense under Hamdan. Thé first‘
brong of it is the Court musf«answér
affirmatively that the defendant must have been
exérgising the right to keep and bear arms
under circumstances in which the need to do so
was substantial. I believe thé testimony that
has been put on the recqrd so far doesvrequire

the Court to find that Mr. Fisher had a:

R-Ap. >\
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substantial need to carry -- or to exercise his
right to carry and bear arms. He operates a
successful cash business in downtown Bléck
River Falls. It's well known he deals-in cash,
it's well known that taverns deal with évlot of
cash, they're open late in the evening where
crime is ﬁbre prone toﬂhappen; I thiﬁk_that's
common -‘knowledge. Even though we are in Black
River Falls, we all -- YOu choése where you
live and.I certainly wouldn't want to choose to
iive in a high-crime aréa raising fhe family I
have, but Black River Ealls.is‘also susceptible
to crime and it's happened there and hap@ened
by the Frame Shop just up the stregt_frém the
Cozy Corner Qas robbed byigunpoinﬁ. Tubby
Krueger's store, which is a block and a.ﬁalf
from Mr. Fisher's bar, he was knocked out by
some instrument which has left him now in a
nursing home. The Quick»Cash Loans, Which is
across ﬁhe’bridge from downtown Black River
Falls, was robbed by gunpoint, the Dairy Way at
the time it was cloéing was the sUbjeét of a

)

shootout, if you can believe that, it's right

in Black River Falls. So there is crime,

there's a level of risk that's involved in
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- operating a business there. There's a level of

risk that has increased because you're dealing

.with a cash business.

Mr. Fisher, in the normal course of his
business, feels it is more secure for him to
transport his cash from his bar to either the

bank at closing time or to his residence,' He

-could kéep it in a safe there, that's-not the

issué here, and just to remind you, the safe
that he does have is a small safe that is Qery
trénsﬁoftable. So there's alternatives that he
could dé,but undér the constitutibnal amendmént
it gives him the>right to bear arms for his own
security. - | | .

I think it's important'to note, your
Honor, under 941.237 the legislature has almost
acknowledged that fact. They've"acknowledged
that tévern owners have a sﬁbstantial need to
bear armé in their ta&ern, that's an exception
to 941.237. Transporting his cash in the
normal course of,business‘is just as vulnerable
or more vulnerablg thaﬁ operating the bar
itseif. So he's more likély to be the subject
of a crime when he's transporting it rather

than being in the store itself, and the

R-Ap 15>
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legislature has alfeady'acknowledged that, that
tavern owners we know wdrk late at night,
you'fe a cash business, you're susceptible to
crime and we want you"fo be protected,,we want
you to have the-ability to have a weapon in
your tavern._'Tﬁis is not a stretch. His truck
is.an extenéion_of his business.  If he was a
ta#i cab driver, I guess the query would be is
that their business? Is that their propérty.
where they can have a weapon in their vehicle?

Certainly seems to me that they're operating

‘their business in their taxi cab just as

Mr. Fisher. He's continuing the operation of
his business when hé transports his cash to
either_hisvbank or to his residence.

The second prong of the test, your Honor,
did the defendént lack reésonéble alternatives
to concealment pnder the circumstances to

exercise his constitutional right to bear arms.

 There's always an alternative to carrying a

-concealed,weapoh, there's no doubt about that;

but' the issue is, is there a reasonable
alternativeg The testimony that we have so far
anyways is there isn't a reasonable

alternative. The reasonable alternative that

R-Ap. 24
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was proffered is carry a gun in the holster

between the bar and truck and have it in a

holster while you're in the truck. That's not

a reasonable alternative.

THE COURT: Can I ask, if he had a
holstered, loaded weapon, wouldn't he still bé
in violation of their other citation he got for
having an uncased gun?

MR. MILLIS: _Transporting -- I believe he
would be, yeah. l |

THE COURT: Okay.

MR. NEMER: I have a different --

MR. MILLIS: If that's what they're

 offering as an alternative, you're engaged in

some other illegal activity and.it's certainly;
not one of the reasonablé alternatives;
THE COURT: You'll get your chance;‘
Mr. Nemer, and you can'argue. I;m asking
Mr. Millis at this poinf.
| MR. MILLIS: Certainly, your Honor.
Obviously, if the alternative is for you to.

engage in another illegal act, that's not

" reasonable. For you to avoid being charged

with carrying a concealed weapon, you have to

violate a different either ordinance or

R-Rp. 135
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statute, that's not a reasonable alternative.
He's taken the precautions, he keeps it in the
center consoie, his doors are locked, it's out‘
of view, out of -- and it's not'acCessiblé to
the public. He's had training in how to use a
weapon, he's had training in the proper use of
force. I thinkAunder the circumstances, and
that's what Hamdan says, these are facts
sbecific, case-specific determinations. Under

the circumstances of this case, I think both of

those_prdngs have to be answered in the

affirmative.

V_THEFCOURT: So when you reéd Hamdan,-they
said the sto;erowﬁer cén have oﬁe‘bécause he's
protecting their property andltbey carved out
that, and this in your mind would be just a
logical extension of their trying fo interpret

when a person can carry a weapon for security

‘which is allowed by the amendment to the

constitution, and they haven't come through

since Hamdan with any other instructions as to

‘what it meant?

MR. MILLIS: Théy haven't, your Honor. I

‘know the state is going to argue the Cole case -

but --

(R- prp . l?)(o
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THE COURT:. That was challenging the whole
constitutionality of the entire statute is the
way I understood it, and it also had different

facts that don't seem to be applicable.here,

_ but I agree with you there.

MR. MILLIS: That's all I have.

THE COURT: Okay. - Thank you. Mr. Nemer?

MR. NEMER{ ‘What th?VCourt'is being aéked
to do is bésically.issﬁe Mr. Fisher a license
to carry é gun. What'; happened here is the
argument is the Hamdan cése-——

' TﬁE COURT: I'm.not sure about that. . I
think it's case-specific as to whether when he
was stopéed and had this'loaded weapon in his
console, was he exercising his right under the
constitution or is he violating the concealed
weapon law?

MR. NEMER: Yeéh, and if you say that he

wasn't ~- that he was privileged, basically

you're giving him a license to carry. Let me
explain why. First of,all --

THE COURT: Thaﬁ soﬁnds_broader than
what's being asked for hefe.

MR. NEMER: May I just --

THE COURT: I think -- well, I can

R-Pp. 37
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interrupt you. I interrupted Mr. Millis.
What's good for him is good for you. So I'm

confused, when you say I'm giving him a license

" to carry an arm, explain that better.

MR. NEMER:. Sure. What happened here is

there's no testimony he was transporting cash.

'He's saying hé has a compelling need to carry

this gun concealed in order to protect himself
while he's transporting cash. That's not what
he Was>doing. -What he was doing was going to
the DNR, he was on his way to McDonald's, he
hadn't even sﬁarféd work and he was on his way
té McDonald's and he stopped at the DNR to
complain'about getting'ciﬁationed for unéased
firearms.

The éituation here is not the same as
Hamdan. ‘Hamdan was a peréon}s personal

business. Do you notice the Court in Hamdan

said personal business or home? They were not

. extending it out into the world and basically

when you start putting guns into vehicles,
youfre taking it out into interactions outside
the intimacy of the homé or of a place of
business. That's.pefsonally owned by a person.

In fact, the legislature recognizes guns in

RN 128
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vehicles don't go together sometimes. In the

sénse that it's illegal to have a loaded gun in

. a vehicle, it's illegal to have an uncased gun

in a vohicle. In addition, it's -- it enhances

shooting into a 'vehicle or house if you do it

from a vehicle, it's a more serious felony.
Now, if the defendant is going to want to

argue that he could have carried this gun, he

could have done it without Violating a criminal

statute, albeit he would have been v1olat1ng a
forfeiture. He does that anyway when the gun
is loaded. He could have holstered.it. He's
not like the situation in-Hamdan where they
said well, if‘you walk around in your store
with a holster that's going'to freak people
out. People aren't going to see a holster if
you're driving in the vehicle. It's not the
same situation. This isn't a situétion where
he really wasn't using it as part of his

business. He was -- wants to keep the gun in

‘thé vehicle. Does this mean he gets to drive

it to Mitchell Field too? I don't think so.
And without him at least showing that he was
actlvely involved 1n this compelling need that

he asserts at the time of the v1olat10n, I

e
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don't think he's entitled to an extension of
the constitutional privilege to protect his
activity. He's ﬁot in his business, he's not
even in part of his transaction of his
business. He simply keeps the gun in there all
the time because it's éonvenient for when he is
transporting casﬁ. |

The Cole Case I think -—- I grant you Cole

was making a broader argument, but I think you =

can read between the lines. The Court ddgén'tl

like the fact that é merchant got it fér-CCWc
when he put a qun in his pocket in his own
étore. They've got a diffe;ent attitude po
somebody who's cruising'around with loaded
handguns in their vehicle, and it doésn't
matter whether he had a little bit of
marijuana, Mr. Cole. The point is that a .380
was in the glove box and a 45 uﬁder the Seat‘

and Mr. Cole argued that he also was fearful of

“.crime and he'd had a bad experience where hé

had been beaten, so I think we're really -

playing with fire if we're extending these

exceptions beyoﬁd the very tight exceptioh that
the Supreme Court gave us in Hamdan, which.

basically places where you'd almost never have

R-Rp. 146
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this violation reported anyway because people
aren't going to know about a CCW violation in
the home and they're not going to know about it
in a business for the most part. Where you get
into real problems is when you go out into the
wdrld, and that's what's happening here. He
wasn't making a beeline for. the bank or his
home to deposit cash. He's basiéally tooling
around Black River Falls on his way to
McDonalﬁ's and stops at the DNR to complain.
about . the violation he's got and he's got his
gun loaded'witﬁ a round chémbér-concealed.in

the vehicle at that time and that gets bejond

" what Hamdan is allowing, -and he did not have to

conceal it in order to protect himself.

THE COURT: All right. Well —;

MR. MILLIS: Your Honor, can I just
respond real briefly?

THE COURT: Yeah, I don;t care.

MR. MILLIS: I don't think you can read
Hamdan and say these are the only excepfions

because it's a fact-specific case. In fact, if

©  you read Hamdan, and they set out that example

that I cited in my brief, for inétaﬁce, an

order to keep -- - . _ : —

R-Pe N\
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THE COURT: Could I get the brief back
from Mr. Nemer?

MR. NEMER: Sure.

THE COURT: You probably filed the
original in Black River ahyway, didn't you?

MR. MILLIS: I'm sure I did.

THE COURT?- Okay} Go ahead, where are you
looking at? |

MR.FMILLIS: I would be on Pége 3, the
sécond;dite there,ﬁthaﬁ the-Court‘in Hamdan set
forth.an example where it said, "For instancé;
in order to keep ‘and bear arms for'the purpose .
of securing énefs own property,-a'weapon mﬁst
berkebt spmewhére and may need to be handled or
moved, all within the weapon owner's properfy.;
Mr. fishér’s wéapon-was within his own
prépefty. They're not limiting this to just
real property, a buiiding,,itfs to ény property
of the weapon owﬁer's that he-has, as lpng as
it;s‘within the weapon owner's proberty, he's
using it;forvsecu;ity purposes. Cléarly he is.
Hé testified that“he.waslpn his way tovwork, he

had to work that night, that's why he had the

‘'weapon in his vehicle. So again, I don't think

that Hamdan can be read as limited as what the

R-fp- 4,
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state is arguing.

MR. NEMER: Does the property mean his
pants, too, so he can carry it basically --

THE COURT: You said Hamdan, he had it in
his panfs.

MR. NEMER:- I meant‘the defendant, if he'
was walking around, if the property is the
issue, you could say that anybody -- if you

extend property to motor vehicles that are

going out into the world?

THE COURT: That's the issue.

MR. NEMER: Then you can say well, my .

,pants=ére_my'property and, therefore, I can

carry a gun in . my pants to protect my proberty.'

THE COURT: I think, Mr. Nemer, we have to
stick to the facts that we have in front of us.

That's an interesting theory of him driving to

‘Mitchell Field and him walking out with a gun

in his pants pocket. We better stick with the.

facts here. If somebody in another case wants

that to be gxtended, that's something else, but.

- I'm just going to deal with the facts here and

T don't know what this opens the door to if-I
go along with Mr. Millis. All I can do is go

along. There's a lot of irony here. A victim

\R- Pro. W3
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of a crime ends up with a citation for carrying

a cased weapon when he.goés to ask about gee, T
waé-just victimized, my vehicle was stolen and
now I get this citation in the mail. He gets a
criminal charge for having this loaded weapoh

in the car. This is irony. And then on'top_of

it, the facts, I'll find -- and I found that

Mr. Fisher's testimony is entirely credible,

that he's trained in corrections apparently,
had experience in corrections, and trained in

the use of firearms, that he owns a bar for

lover-five»years and has substantial cash that

he carries back'and forth and is fearful based

on the crimes that have occurred>even just in
the very recent past in Blaék Rivef Falls thaﬁl
he outlined in his testimony where people have
been subject of violent crimes.and particularly

worried because of his nature of his business,

“and ‘he said the nature of his business he ends

up with at leaét_he said probably on average at
least $2,000 at the end of the night and-he has -
to take that béck‘and forth either to the bank

or at home at night and the small safe that's

. in the bar is not a good location for it.

Part of the problem here is where there's

R-Prp. 194
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some common sense. Mr. Nemer says it's
prgdictable times where you might be subject to
attack. Well, ﬁnfortunately, a lot of these
crimes are unpredictable. We dbn't know when
and whefe someone ié going to be subject-to an
assault, and this fellow, according to‘his
testimony, believes that he needs to have a

firearm to protect himself in his vehicle

‘because that's when he's transporting back and

forth with the money. Now, whether or not the

person -- we almost have to read the person
who's going to commit the .crime. He's just

géihg to McDonald's now with his truck and he's

not -on his ﬁéy to —f'he testified later that
day he was going right on to work at the tavern
at 6 and that's why.he had the pistol in the
console, but we have to say oh, yeah, the‘.
criminal -- or the person who intends té‘harm
him, yeah, knows this is a time that he doesn't

have money so I'm not going to attack him now,

~I'm only going to attack him when he has méney.

I don't know if the criminals are that smart to
know when to hit him. Anyway, so he was
trained, he thought he needed it, and he uses

the vehicle to carry proceeds. Now, the

| R-Ap. 14S
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first -- for carrying the proceeds of his bar.
And so first, does he have an interest to
facilitate his right to exercise his right to
bear arms; ana then iﬁ the same Hamdap case

there at 264 Wis. 2d 433 at 477 they talk about

‘what it meant in the constitutional amendment

by needing a gun for'security,'and;it said,
"The common understanding of "security" does

not implicate an imminent threat. Rather, it

. connotes a persistent state of peace. We
‘believe the domain most closely associated with

_"a persistent state of peace is one's home or

fésidence,f which appérently the state égrees
with, ;followéd by other places in which a
peison has‘a poséessory inferest. A persoh is
less likely to rely on public law enforcement
for prdtection in these premises and is more
likely to supply his oﬁn protection. 1In fact,
a person who takes no initiative to provide
security in these private places is essentially
leaving security_to_chénce._ Firearms-ownership
has long beén permitted"in Wisconsin. We infer
that the inclusion in the amendment of the
right to beaf arms for seéurity was inténded

"to include a personal right to bear arms to

R-fip. 14
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. protect one's person, family, or propert
p y

against unlawful injury and to secure from

unlawful interruption the enjoyment of life,

iimb, family, and property subject to

reasonable regulation."™ Then in this case

" itself there's the grocery store owner could

have it.

Now, whether becaﬁse-he carried it in his
car he seemed to have an interest in haviﬁg a
weapon to protect himself. Now, the theory the
sféte proposes is that -- oh, and that this is
outweighed by the enforcement. in forming the.
concealed‘weapon sﬁétute. Thé staté's interest
‘iﬁ enforcing the concealed weapon statute wodld

be to prevent someone from pursuing the weapon'

‘to commit some crime, and I'm not sure that

~ _they've indicated that this‘persoh, weighing

the two, that it would give no weight at all to
why we pass this constitutional amendment if he

qouldn't use it for protection. That's what he

. 'did. Then the second step. -- so -- so I think

he did have this interest and it outweighs the
state's interest in enforcing the concealed
weapon statute and, second, particularly in

this incidént where the defendant poses no

R-Ap. 4l
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threat as far as anyone says and then the
defendant céncealed his weapon because
concealment was the only reasonable means of
exercising his right to bear arms. I'm not --
the state argues well, he could have had_it N
holstered even though if he holstered it, a
loaded weapon,. it would only be a forfeiture
violation. It wasn't:something ﬁe could do and
he could holster it, walk to and from.the»bar
to the parking lot. Somehow the idea of him:f—

I agree. I thought Mr. Fisher was credible

'»'thatgtherideafof him walking around with an

open-holstered weapon in downtown Black River

was not a valid method of a reasonable means to
éxercise-his right to bear arms and when you
compare it to keeping it in a closed box in his

vehicle, that doesn't give ready access to

~people. So I think those requirements have

been met and that this was the only reasonable
means under the circumstances. So under the
constitution that they passed would bnly have
meaning and under the Court's ruling in Hamdén
to allow someone, particularly in this
particular circumstance, to have a weaanrto

protect himself, the bar owner carrying a

R-hp. U3
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substantial amount of cash, he doesn't know
when they might be after him, especially since

this is his vehicle, that according to his own

"testimony it's the one vehicle he uses all the

time for business purposes for carrying the
cash, so I'll allow defense bﬁt now it turns
dver to the -- and found that they met both
requirements that are outlined in 1335A of the
jury instructions.

So now the burden is on. the state to show

there's probable cause to believe that he had

~an unlawful'purpose that he carried the"

concealed weapon.

MR. NEMER: Well, the state doesn'p have a
reason - to believe he was planﬁing_to assault
someone or-anything of that kind. I don't
believe i can -- I‘believe that's what that
means, is that he can't be using it as a’
concealed weapon for fhe purpoée of using it to
harm someoqe,'threaten someone, or for pﬁrpoées
of committing é robbery. .- So the only crime
that we were dealing:with here was the CCW
itself. So I think the state does not have
evidende that he was planning on doing anything

with it illegal beyond carrying it the way -

R-Ap. 149
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concealed.as alleged in the criminal complaint.

THE COURT: All right.

MR. NEMER: The state is not going to
present evidence that he was doing anything
'illegal beyond a concealed weapon. |

- THE COURT: Okay.

MR. MILLIS: Given that, your Honor --

THE COﬁRT: i donft know what you can do
then.

| MR. MILLIS: I guess we'd move to dismiss
the charges.

_ MR. NEMER: And the state -- well, we'll

not berarguing';-:well,'at'this point_the staﬁe

is going to have-to cohsider appealing ;he
Court's decision.
THE COURT:. I don't mind that. "I'm
just -- that's fine. I think it's an
interesting one. I hope it goes up. _
MR. NEMER: Procedurally the étate doesn't

have evidenée that he was going to do something

. else.

THE COURT: .I'll grant the motion to
dismiss based on what I allowed to happen.
MR. NEMER: Obviously the motion goes only

to his criminal charge?

R-Rp. IS0
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MR. MILLIS:

THE COURT:
citation?

'MR. NEMER:

first incident.

Yeah.

Does he still have the
He has the citation for the

He'll be before McAlpine on

MR. MILLIS:
Wednesday.

THE COURT: I don't have that one?

MR. NEMER: That's right.

THE COURT: So as far as the jury trial on
Thursday then, thaﬁ's resolved -- or done for
now --

MR. NEMER: _Done for now.

THE COURT: -- or depending on what
happens? |

MR. NEMER: It's.done.for now.

THE COURT: As long as it's likely that we
might see -- the 3rd District might see- this, -

do you need any other fact findings that

basically the Court can supply at this level?

MR. NEMER:

THE COURT:

I don't know I guess.

I thought the testimony was

credible he‘testified to, and we just had the

one witness. -

MR. MILLIS:

Thank you, Judge. ' -
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THE COURT: Yup.

(The proceedings came to a close at

approximately 2:39 p.m.)

R-fp. 1S3
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STATE OF WISCONSIN )
COUNTY OF TREMPEALEAU )v

I, Judith K. Zickert, Official Court Reporter
for the County of Trempealeau and the Seventh Judicial
Administrative District, Spate of Wisconsin, duly
appointed and qualified, do hereby certify that I
reported the foregoing matter, and that th¢ forggoing

transcript has been carefully compared by me with my

stenographic notes as. taken by me in machine shorthand,

and by me thereafter transcribed, and that it is a true
and correct transcript of the proceedings had in said

matter to the best of my knowledge:

Dated this 1lst day of November, 2004.

Judith K. Zickert, RMR, CRR
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. Dismissal/Acquittal
Date of Birth: 02-01-1974 Case No.: 2004CM000026

IT IS ADJUDGED the charge(s) against the defendant is disposed of as follows:

Count Offense Charged Statute Number Dispo Date Disposition
1 Carrying a Concealed Weapon 941.23 10-01-2004 Dismissed /De Motion

IT IS ORDERED the defendant is discharged and any bond poéted not otherwise forfeited is to be returned.

BY THE COURT:

xircuit Court Judge/Circuit Court Commissiofer/Clerk of Circuit Court
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Date
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Appeal No.  2004AP2989-CR | Cir. Ct. No. 2004CM26

WISCONSIN COURT OF APPEALS

DISTRICT IV
STATE OF WISCONSIN,
PLAINTIFF-APPELLANT, _ ‘ FILED
v. | | Jun 02, 2005
ScorT K. FISHER, . Cornelia G. Clark

Clerk of Supreme Court

DEFENDANT-RESPONDENT.

CERTIFICATION BY WISCONSIN COURT OF APPEALS

Before Dykman, Vergeront and Lundsten, JJ.

‘This appeal raisés an issue of first impression regarding - the
constitutionality of WIS. STAT. § 941.23 (2003-04)'—which brohibits the carrying
of concealed weapons in- this state—as applied to the owner of a business when
away from his business property. More specifically, the question presented is
whether the concealed weapon statute can be cnforced against a tavem owner who
keeps a loaded gun in the glove compartment of his car for protectlon because he
routinely makes large cash deposits in a thh-cnme neighborhood. We certify this
appeal be,caﬁsé we believe it presents an 6pportunity to provide needed
clarification of the standard recently set forth in State v. Cole, 2003 WI 112, 264

T All references to the Wisconsin Statutes are to the 2003-04 version unless otherwise
‘noted. R . - AR _—

Q'pfp. ‘155-'



No. 2004AP2989-CR

Wis. 2d 520, 665 N.W.2d 328, and State v. Hamdan, 2003 WI 113, 264 Wis. 2d
433, 665 N.W.2d 785, for evaluating as-applied Achallenges. to the concealed

~weapon statute. In particular, we believe clarification is needed as it relates to the

availability of “security interest” justification when a person is away from that

person’s home or business.

Because the proper interpretation of Cole and Hamdan are at the

center of this certification, we begin with a discussion of their facts and holdings.

Cole and Hamdan are a pair vef companion cases addressing the continued
enforceability of Wisconsin’s concealed weapon statute m light of the enactment

of article I, section 25 of the Wisconsin Constitution, which provides: - “The

people have the right to keep and bear arms for security, defense, hunﬁng, .

recreation or any other lawﬁll;pn'rpose.” -In Cole, the Wisconsin Supreme Cour_t.

held that the  preexisting concealed weapon statute was . not rendered

unconstitutional on its face by the eonstitutional' amendment because the statute

repreéented ‘a reasonable regulauon on the time, place and manner in wlnch the

nght to bear arms may be exercised.” Cole, 264 Wis. 2d 520, §28. Although the

court concluded that Cole had waived any as-applied challenge, it went on to

~ briefly explain why Cole’s generalized assertion that he did not feel safe in the
‘neighborhood as the result of a brutal beaung he had once recelved was

- insufficiently speclﬁc to warrant carrying a loaded gun w1th h1m for self-defense

as the passenger in a car. Id., 1146 48. In the course of its discussion, the court :

noted the poss1b1]1ty of acmdents posed by the transport of loaded weapons and

_ stavted} “The right to bear arms is clearly not rendered illusory by prohibiting an
individual from keeping a loaded weapon hidden either_vin the glove compartment

-or under the front seat in a vehicle.” A_‘It-i., 1]49. '

R-Rp . Sk
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In Hamdan, the Wisconsin Supreme Court held that the concealed
weapon statute could not be constitutionally applied to the owner of a family-run
grocery store who kept a loaded gun under the counter near the cash register.
" Hamdan, 264 Wis. 2d 433, 982.. Hamdan had been in the process of putting his
weapon away for the night near closing time when two police officers entered the
store and eventually discovered that Hamdan had the gun in his trouser pocket.
Id., 191-3. The court set forth the following test: |

A defendant who challenges on constitutional grounds a

prosecution - for  carrying a concealed weapon will be

required to secure affirmative answers to the following

legal questions before he or she is entitled to raise a

constitutional defense. First, under the circumstances, did

the defendant’s interest in concealing the weapon to

facilitate exercise of his or her right to keep and bear arms -
_ substantially outweigh the State’s interest in enforcing the

concealed weapon statute? ... Second, ... did the

defendant lack a reasonable altematlve to concealment,

under the circumstances, to exercise h1s or her
_ constitutional right to bear arms? :

Id. 1186 If the defendant secures affirmative answers to these two' questlons he or
she is entitled to ral_se a constitutional defense to the jury, and the state must then
prove at trial that the defendant actﬁally had an unlawful purpose in concealing the

weapon in order to obtain a conviction. Id., 987.

Applying the two-part test, the court reasoned that Hamdan did not
need to face the sort of imminent threat required to assert the privilege of self-
defense in order to have a -legitim-ate security interest at his 'p.lace of business,
noting that people are generally less likely to rely upon law enforcement for
protection on their own‘premises. Hd., 966. The court eﬁph%ized several times
that a pefson’s expectatiOn of personal security is greatest on his or her own
-property, particularly in 2 home or place of business, quoting extensively from

cases from other jurisdictions on that point. Id., §{58-67. The court further

Q- pf@ 57
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determined that Hamdan’s interest in concealing a weapon in his grocery store was
substantial because his store was located in a high—crime neighborhood and had
- been the site of past violence. Id., Y82. Hamdan himjself had also been a crime
victim, and “had good reason to anticipate future crime problems at the storcanda

~need to provide his own security to deal with the problems.” Id.

Conversely, the court deemed the State’s interest in prohibiting
Hamdan from concealing a weapon in his store to be “negligible.” Id 982. The
- court noted three generally—accepted pubhc benefits from concealed weapon
statutes: (1) “carrying a’ concealed weapon permlts a person to act violently on
impulse, whether from anger or fear”; (2) “[n]otlce of the presence ofa dangerous
weapon permits: people,. mcludmg law enforcement ofﬁcets, to act accordmgly,”
whereas concealment of a vweapon “facilitate[s] the commission of crime by
creating the appearance -of normality and catching people off guard”; and
- (3) “affixing the stigma of the law of the land” to-those. who illegally carry
_ concealed weapons may promote the preservatxon of life. Id. 49 53-56. The court
was not persuaded that any of these potential ratlonales was partlcularly
compelling as applied to Hamdan, explaining:

Although a shopkeeper is not immune from acting on

1mpulse he or she is less likely to do so in a familiar settmg

in which the safety and satisfaction of customers is

paramount and the habnhty for mistake is nearly certain.

There is less need in these circumstances for innocent

customers or visitors to be notified ‘that the owner of a

‘business possesses a weapon. Anyone who enters a

business premises, including a person with criminal intent,

should presume that the owner possesses a weapon, even if

the weapon is not visible. A shopkeeper is not likely to use

a concealed weapon to facilitate his own crime of violence

in his own store. The stigma of the law is inapplicable

when the public expects a shopkeeper to possess a weapon
for security.

Rop- 55
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Id., §57. Thus, the court concluded that Hzimdan’s interest in keeping a concealed
weapon in his store substantially outweighed the State’s interest in prohibiting him -
from having a concealed weapon there. Id., §82. ‘

The court further concluded that Hamdan had no__reasonable means
of keeping his gun in his store except to conceal it. Id., ',]8'3.' In discus;ing this
clemént, the court noted thét a weapon must necessarily be kept somewhere and -
handled and moved at various times. Id., §72. It further reasoned that requiring a
- shopkeeper to openly display a weapon képt for security “fails the litmus tést of
common sense,” because it could frighten customers and create additional dangers
by making the gun more accessible to children, assailants, or others. Id., §§73-74.
Accordin.g]y,‘ the court held that Hamdan had esfablishédf a basis to raise his
constitutional'right to keep and bear arms for security asa defense to the charge of
carrying a concealed weapon, and it remanded the case to the circuit court with
- directions that, if the State could show probable cause to show that Hamdan had
an ﬁnlawful purpose when carrying the concealed weapon, the matter should
proceed to trial. |

~ We turn now to the facts of the present case. Scott Fisher owﬁ_ed and

~ operated a tavern Four or five nights a week he would bring home seVeral _
| thousand dollars in receipts to deposit at the bank. One niglit,» Fisher’s car was
stolen ﬁ'bm'outside the tavern. When Fisher called the poliée to report the theft,
he also cautioned them that there was a loaded gun in the carb.2 He was notified the

next day that he would be receiving a citation for transporting a loaded firearm in

2 It appears from Fisher’s hearing testimony that there may also have been several other
weapons in the vehicle at the time it was stolen, but they are not at issue on this appeal.

o pfzg iS9
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“Security” is a broad concept that could arise in a myriad of
situations. See Hamdan, 264 Wis. 2d 433, §145 and n. 48 (Abrahamson, C.J.,
concurring). If an individual may cite security as the basis for carrying a ioaded_
firearm in a vehicle, is there any further guidance the Supreme Court could give
~on how to analyze such claims? For instance, should the constitutional right be

mterpreted hberally or narrowly"

In sum, we believe that further lclariﬁcatidn on the scope and
availability of the constitutional security justification would be helpful to both this -
| coi_lrtAand trial courts.

8
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FINAL POPULATION CENSUS TOTALS FOR
2004
FOR JACKSON COUNTY
TOWN OF:
AdamS ....veeeeecveeerereeereneenies 1302
N 1770 1 JUUOUROR 1133
AlMA coeorreaerereennrssensaennes 1038
Bear Bluff .......ccccceiiinnnns 119
Brockway ......cccoveeivresninens 2692
City Point......cocvuvuenrascarecse 184
Cleveland........ccoeeesecensunene 466
CUITAD ....vveeverereeerrmnesaoensss 387
Franklin........coecveenereecneenes 337
Garden Valley...........iveuee 407
Garfield........cccocreceversviranen 607
HiXton ..ueeienreernreeeneeeisnaens 629
IEVIDE cuoveeneeneereenrenionrannsenaes 659
KDAPP cevvrvenerninnninaniioncnenie 297
KomensKy .....c.coruerevenenanae 416
Manchester.........cciaefoeeene 716
MELTOSE.....evmveerereescnsressnnnen 420
MillStOn.....ccovermrereeesenersenees 142
North Bend....ccccccevmnennnens 405
Northfield .......coccevveeeireann 569
Springfield......ccoceevieene. 608
VILLAGE OF:
Alma Center.....ccevereerseenans 458
|3 EP'000) | DU 444
MeEIrOSE ....vvveeersersreesssnnans 519
Merrillan .......ceeveeesivereennnes 582
TAYIOT cevverrennirirenrnnrensives 514
CITY OF:
Black River Falls ............. 3627
TOTAL - 19,677
Jackson County consists of 1001 square miles and
640,000 acres.
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ARGUMENT

Fisher devotes much of his argument to a discussion of
his need to carry a concealed weapon for security while
transporting the cash receipts from his business. That is an
interesting but ultimately irrelevant argument, because that
was not what Fisher was doing when he was arrested. The
issue before the court is whether, under the circumstances of
this offense — Fisher’s carrying a loaded handgun in the
console of his truck at 4:00 in the afternoon while he was
attending to personal business and not carrying his business
receipts — Fisher had a constitutional right to violate the CCW
statute. The answer to that narrow question, which is the only
question raised by Fisher’s as-applied challenge, is “no.”



L. FISHER HAS NOT SHOWN THAT HIS
INTEREST IN  CARRYING A
CONCEALED WEAPON SUB-
STANTIALLY OUTWEIGHED THE
PUBLIC INTEREST: IN ENFORCING
'THE CCW STATUTE.

The crux of Fisher’s claim that his constitutional right
to carry a concealed weapon outweighed the State’s interest in |
enforcing the CCW statute is his contention that he needs to
keep a handgun in his vehicle for security when transporting
his business receipts. Fisher argues that he

was carrying a concealed weapon in his vehicle for
security purposes; specifically, to secure his privately
operated business cash receipts. Mr. Fisher’s need to
exercise his fundamental right is most pronounced when
he is in his vehicle. Mr. Fisher’s vehicle is a mere
extension of his business because it is incidental to the
business’s retention of profits. His need for security was
warranted given the late hour of the night, the large sums
of cash, and perhaps most notably, the fact that he was
transporting cash in an area that had been the scene of a
number of armed robberies and/or attempted armed
robberies within the preceding year. It is counterintuitive
to say that Mr. Fisher may have a concealed weapon in
his tavern, but as soon as he leaves the tavern with his
business cash deposits, he is no longer entitled to provide
for his or his business’s security.

Fisher’s brief at 12-13.

Had Fisher been carrying his business receipts at the
time of his arrest, those might be reasonable arguments to
make, though the State might argue should such a case ever
arise that its interest in enforcing the CCW statute still
outweighed the tavern owner’s interest in carrying a concealed
weapon in his vehicle. But whether Fisher would have a
viable constitutional defense to a CCW charge had he, at the
time of this offense, been transporting “large sums of cash”
from his business receipts at a “late hour of the night,” id., is
entirely irrelevant to the issue before this court, as Fisher’s
offense occurred during the daytime when he was not



transporting his business receipts. The validity of an “as
applied” constitutional defense to a CCW charge is determined
by an assessment of the particular facts of the case, not
hypothetical facts in other situations. See State v. Hamdan,
2003 WI 113, 943, 264 Wis. 2d 433, 665 N.W.2d 785.

In a similar vein, Fisher argues that the legislature, in
exempting tavern owners from the prohibition in Wis. Stat. §
941.237 against carrying a handgun in a tavern, recognized the
substantial need of tavern owners to bear arms in their place of
business.! See Fisher’s brief at 14. That exception, he
contends, reflects a legislative recognition that tavern owners
are susceptible to crime because taverns are a cash business
- and tavern owners generally work late at night. See id. The
~ rationale underlying the exception for tavern owners in §
941.237 applies to his situation, Fisher argues, because “[h]is
vehicle is an extension of his business” when his is
transporting his business cash to his bank or his residence. Id.
at 13-14. But even if Fisher’s truck could be considered an
“extension of his business” when he transports the business’s
recelpts in it, it cannot reasonably bear that label when Fisher
is using it to run personal errands hours before starting work.

Fisher attempts to justify his carrying of a concealed
weapon in a vehicle while out running personal errands at 4:00
p-m. (29:21; A-Ap. 123) by arguing that “[h]is weapon was in
his vehicle because he was on his way to work.” Fisher’s brief
at 19. Fisher explains:

Mr. Fisher was exercising his right to his security on the
day he stopped at the DNR office to discuss his citation.
The State focuses on the fact that, at that time,
approximately 4:00 p.m., Mr. Fisher was not working or
transporting cash. See, the State’s supreme court brief-in-
chief at 17. The State goes on to state that, “Fisher’s
interest in security at that point was no different than that

'In State v. Mata, 199 Wis. 2d 315, 321, 544 N.W.2d 578 (Ct.
App.1996), which was decided before the adoption of Wis. Const. art. L
§ 25, the court of appeals held that while Wis. Stat. § 941.237 excepts
tavern owners and employees from the prohibition against carrying a
handgun in a tavern, the statute does not permit a tavern owner to carry a
concealed handgun in a tavern.



of any other person in the community who was running
errands or engaged in other personal business that
Saturday afternoon.” Id. at 17. Yet, Mr. Fisher was
different from those other individuals because he was a
business owner who routinely carried large sums of cash
in his vehicle. Mr. Fisher’s arrest was in close proximity
to the time that he was to start work at 6:00 p.m. His
weapon was in his vehicle because he was on his way to
work. Simply because he made stops prior to starting his
shift does not transform him from an otherwise law
abiding citizen into a criminal.

Id.

Fisher’s contention that “[h]is weapon was in his
vehicle because he was on his way to work” is not supported
by the record. There is nothing in the record to back Fisher’s
assertion that he was “on his way to work” at the time of his
arrest.  Fisher testified that he was attending to personal
business and “on his way to McDonald’s” when he decided to

~pull into the DNR office (29:9, 20-21; A-Ap. 111, 122-23; R-
Ap. 111, 122-23). He did not start work until two hours later
(2:1; 29:21; A-Ap. 101, 123; R-Ap. 101, 123). Nor is there
anything in the record to support Fisher’s claim that the reason
that he had his gun in the truck at the time of his arrest is that
he was on his way to work. To the contrary, Fisher testified
that he kept the gun in the console of his vehicle “at all times”
(29:18; A-Ap. 120; R-Ap. 120).

In its opening brief, the State argued that there is
~ nothing in the record to suggest that it would have been
impractical for Fisher to have stopped at his home to pick up
his gun before heading into work.> In his response brief,
Fisher does not point to any facts that might support such a
claim. Nor does he offer any argument why he could not left
the gun in his home or at his business when he was not

*Fisher testified that he lives at 43 Main St. in Black River Falls
(29:7; A-Ap. 109; R-Ap. 109). The location of Fisher’s business, the
Cozy Corner Tavern, is identified in the record only as “downtown Black
River Falls” (17:1). A website maintained by the Black River Area
Chamber of Commerce lists 43 Main St. as the address of the Cozy
Corner Tavern. See http://www.blackrivercountry. net/mtavern.htm (last
visited Dec. 14, 2005).



transporting his business receipts. His testimony at the motion
hearing demonstrates that there was no need for him to carry
the gun in his car at all times simply because he transports
cash a few times a week. '

Q [by the Assistant District Attorney] . .. You weren’t
transporting money to your bank or your home at
that time, were you?

A [by Mr. Fisher] No.

Q So you were keeping the gun at times in your
vehicle when you really weren’t needing it to
protect your cash from your business, correct?

A I don’t unload it because say driving to work
unloading it and then getting in the vehicle at the
end of the night and loading it don’t seem
practical to me so I leave it loaded.

Q There’s nothing that prevents you from not
putting’ the gun in the car until such time as
you’re actually transporting cash, is there?

A No.

(29:20-21; A-Ap. 122-23; R-Ap. 122-23.)

Fisher grounds his need to carry a concealed weapon at
the time of the offense on a generalized, omnipresent need for
security. He argues that the “crime spree” sweeping Black
River Falls “creates an indelible sense of fear and lack of
security in the home and business owners in that proximity.”
Fisher’s brief at 17, 18. To achieve a sense of security, Fisher
contends, it was necessary “to regularly have his handgun in
his vehicle.” Id. He kept the handgun in the vehicle at all
times, Fisher says, because “[a]lthough [he] knew why he had
to protect himself, he did not know when such protection
would be necessary. (R29:43; R-Ap. 145).” Fisher’s brief at
- 18.

Fisher’s record citation is telling. He cites not to his
testimony at the hearing, but to the trial court’s explanation of
why it believed that it did not matter that Fisher was not



carrying cash receipts at the time of the offense — that
criminals are not smart enough “to know when to hit him”
(29:43; A-Ap. 145; R-Ap. 145). Yet Fisher did not testify that
he feared being robbed at times other than when he was
carrying his business receipts (29:7-26; A-Ap. 109-128; R-Ap.
109-28). Nowhere in his testimony did Fisher claim that he
had any concerns about his security while on his way to
McDonald’s that afternoon (id.). Fisher’s assertion in his brief
that “it was necessary for [him] to regularly have his handgun
in his vehicle” to “achieve this desired security,” Fisher’s brief
at 18, is not supported by the record.

Moreover, in State v. Cole, 2003 WI 112, 264 Wis. 2d
520, 665 N.W.2d 328, this court rejected the contention that a
generalized interest in security justifies carrying a concealed
handgun in a vehicle. Id. at 99 48-49. The offense in Cole
took place in Milwaukee, id. at 9 3, a city with a substantially
greater incidence of violent crime than Black River Falls. If
the defendant in Cole did not have a constitutional right to
carry a concealed weapon based on his generalized security
concerns, neither did Fisher. :

Fisher also argues that the State’s interest in enforcing
the CCW statute is diminished because he is “not a criminal”
and, because he received firearms and use-of-force training in
his previous job at the Department of Corrections, he is not
“prone to act irresponsibly or impulsively.” Fisher’s brief at
19, 20. The State agrees that, apart from his violation of the
CCW statute, there is no evidence that Fisher has any history
of criminal conduct. And while there is no evidence that
Fisher’s training as a former DOC employee makes him “less
likely to act impulsively when using weapons,” id. at 20, when
driving, the State nevertheless agrees that there is nothing in
the record to suggest that Fisher is prone to act irresponsibly or
impulsively. But that does not significantly diminish the
State’s interest in enforcing the CCW law in a setting in
which, by its very nature, the carrying of loaded and concealed
weapons presents a greater risk of harm than would be present
in a person’s own home or business. ‘



Fisher also argues that the “remote possibility” of an
accidental discharge of his weapon “does not substantially
outweigh” his right to keep and bear arms for security.
Fisher’s brief at 20. Fisher has the test backwards. The State
need not show that its interest in enforcing the CCW
substantially outweighs Fisher’s right to bear arms for
security.  Rather, Fisher must show that his “interest in -
concealing the weapon to facilitate exercise of his . . . right to
keep and bear arms substantially outweigh[s] the State’s
interest in enforcing the concealed weapons statute[.]”
Hamdan, 264 Wis. 2d 433, 9 86. Moreover, his contention
that the dangers posed by carrying a loaded weapon in a
vehicle are too remote to justify enforcement of the CCW
statute ignores this court’s holding in State v. Cole, 2003 WI
112, 264 Wis. 2d 520, 665 N.W.2d 328, to the contrary.

The reasons supporting “facial” validity of the statute
apply with equal force to the specific facts of this case.
Public safety concerns support reasonable restrictions. In
West Virginia Division of Natural Resources v. Cline, 488
S.E.2d 376, 382-83 (W. Va. 1997), the Supreme Court of
Appeals of West Virginia upheld a restriction on the
transport of loaded weapons as a reasonable regulation of
the manner in which weapons could be transported. There
the court noted particularly the possibility of accidents.
Id. Such dangers certainly support restrictions on loaded
~ ‘weapons.

Id. at 9 49.

Fisher’s contention that the State’s interest in enforcing
the statute is diminished because he “voluntarily told police
officers of the existence of the gun in his vehicle,” Fisher’s
brief at 20, is similarly unpersuasive. Fisher told police that he
‘had guns in his truck when he reported it stolen and disclosed
to the DNR warden that he had the handgun in question in his
truck while discussing the resulting citation for transporting
loaded firearms (29:9, 11; A-Ap. 111, 113; R-Ap. 111, 113).
There is nothing in the record to suggest that Fisher makes it a
practice to alert every police officer he encounters while
driving that he has a loaded gun in his vehicle. But even if
that were Fisher’s habit, that would not eliminate an officer’s



concerns about interacting with a motorist who has a loaded
gun within easy reach.

Fisher has not demonstrated that his interest in
exercising the right to keep and bear arms by carrying a
concealed weapon substantially outweighs the public interest
in enforcing the CCW statute. See Hamdan, 264 Wis. 2d 433,
9 86. Accordingly, this court should reject his claim that the
statute is unconstitutional as applied to his conduct.

II. FISHER HAS NOT SHOWN THAT HE
HAD NO REASONABLE
ALTERNATIVE TO CARRYING A
CONCEALED WEAPON.

The court need not reach the question whether Fisher
had no reasonable alternative means to exercise his right to
bear arms other than by carrying a concealed weapon unless it
first concludes that his interest in carrying a concealed weapon »
substantially outweighs the State’s interest in enforcing the
CCW statute. See Hamdan, 264 Wis. 2d 433, 9 86. Should
the court reach the second prong of the Hamdan inquiry,
however, it should find that Fisher has not shown that he had
no reasonable alternative at the time of his offense to carrying
a loaded gun concealed in the console of his truck.

In its opening brief, the State suggested that Wis. Stat.
§ 167.31(2)(b), which requires that firearms transported in a
vehicle be unloaded and encased, provided a reasonable
alternative to carrying a concealed and loaded gun in the
vehicle’s console. The State argued that carrying a gun in that
manner would mitigate safety concerns while accommodating
Fisher’s need for protection because Fisher could quickly
remove it from the case and load it should the need arise. In
response, Fisher simply asserts that that is not a reasonable
alternative, but does not explain why. His entire argument on
this point is the following:

The State’s suggestion that Mr. Fisher carry an unloaded
weapon in a case, as a reasonable alternative, would
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eviscerate his fundamental right to keep and bear arms for
security. Therefore, carrying an unloaded weapon openly
in his vehicle is also not a reasonable alternative.

Fisher’s brief at 23.

The State does not believe that this conclusory assertion
satisfies Fisher’s burden of demonstrating that he lacked a
reasonable alternative to carrying a loaded and concealed gun
as a means of exercising his right to bear arms for security.
Furthermore, even if it would not be reasonable for Fisher to
comply with Wis." Stat. § 167.31(2)(b) while he was
transporting his business receipts, Fisher has not explained
why complying with the statute would have been unreasonable
when he was not doing that. The heightened threat to Fisher’s
security that, he contends, requires immediate access to a
loaded weapon while transporting cash from the business was
not present at 4:00 p.m. when he stopped in at the DNR office
on his way to McDonald’s. Fisher has not shown that, at the
time of his offense, “the only reasonable means under the
circumstances” to exercise his right to bear arms, see Hamdan,
264 Wis. 2d 433, 9 86, was to carry a loaded pistol in the
console of his vehicle.>

Fisher has not carried his burden under either prong of
the two-part showing required by Hamdan. This court should
hold, therefore, that the CCW statute is constitutional as
applied to Fisher’s conduct.

*Fisher also argues that “[t]he State’s suggestion that he wear a
holster, and place the weapon therein, while operating his vehicle is also
not a reasonable alternative.” Fisher’s brief at 22. Although the State
made that suggestion in the circuit court (29:9; A-Ap. 139; R-Ap. 139), it
does not make it here.



CONCLUSION

For the reasons stated above and in the State’s opening
brief, the court should reverse the judgment of the circuit court
dismissing this case. '
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STATEMENT OF INTEREST OF AMICUS CURIAE

The National Rifle Association of America, Inc.
(“NRA”) is a not-for-profit membership corporation with 4.2
million individual members and 10,700 affiliated clubs and
associations nationwide. Its purposes include protection of the
right to possess, transport, and carry arms for self defense; to
promote public safety; to train police, soldiers, and citizens in
marksmanship and gun safety; to promote the shooting sports;
and to promote hunter safety.

The NRA has a strong interest in upholding the rights of
its members and all citizens to keep and bear arms as protected
in the constitutions of each State. In addition to the Wisconsin
Rifle and Pistol Association and numerous affiliated clubs in
Wisconsin, the NRA has thousands of members who reside in
Wisconsin or who travel to Wisconsin for hunting, competitions,

training, and other lawful activity involving firearms. The NRA
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has a keen interest in protecting the rights of its members and
ensuring that they are in compliance of the law, including in the
context of the carrying and transportation of firearms in motor
vehicles. Since in our highly mobile society firearms are carried
and transported in vehicles countless times every day, NRA
members have a stake in how this case is resolved.

This interest is extraordinarily significant at this time in
that the NRA will hold its annual convention in Milwaukee,
Wisconsin, during May 17-23, 2006. In 2005, the NRA
convention in Houston drew nearly 60,000 attendees. T h e
NRA regularly litigates and files amicus curiae briefs in
firearms law cases nationwide. This brief seeks to assist the
Court by providing analysis of precedents not set forth in the
briefs of the parties, and is desirable in order to apprize the
Court of the views of America’s leading organization

representing law-abiding firearm owners.
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ARGUMENT

Introduction
Wis. Const., Art. 1, § 25, enacted in 1998, provides: “The
people have the right to keep and bear arms for security,
defense, hunting, recreation or any other lawful purpose.”
However, W.S.A. § 941.23 states: “Any person except a peace
officer who goes armed with a concealed and dangerous weapon
is guilty of a Class A misdemeanor.” The issue is “whether the
concealed weapon statute can be enforced against a tavern
owner who keeps a loaded gun in the glove compartment of his
car for protection because he routinely makes large cash
deposits in a high-crime neighborhood.” State v. Fisher, 2005

WL 1300725, *1 (Wis. App. 2005).

The above should be answered in the negative. First, the
right to bear arms for security is a fundamental right which must

be construed broadly. Second, where the right to bear arms for
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security is exercised in a motor vehicle, no alternative to
concealment exists.

L THE RIGHT TO BEAR ARMS MUST BE
CONSTRUED BROADLY.

The Court of Appeals posed the following jurisprudential

question:

“Security” is a broad concept that could arise in a
myriad of situations. . . . If an individual may cite security
as the basis for carrying a loaded firearm in a vehicle, is
there any further guidance the Supreme Court could give
on how to analyze such claims? For instance, should the
constitutional right be interpreted liberally or narrowly?

Fisher, 2005 WL 1300725, *4.

| The answer is clear. “Such a constitutional expression of
the will of the people is to be liberally construed.” State v.
Legrand, 77 Wis.2d 520, 526, 253 N.W.2d 505 (1977).
Terminology “couched as it necessarily must or ought to be, in
a document such as a constitution, in broad and general terms,

should have a liberal construction looking toward virility rather
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than impotency.” Id. n.5, quoting State ex rel. Ekern v. City of
Milwaukee, 190 Wis. 633, 638,209 N.W. 860, 861 (1926). “[I]t
is clearly judicial duty to liberally construe . . . such an
expression of the will of the people, whatever might be our
opinion as individuals of the wisdom or value . . . of such an
amendment.” State ex rel. Ekern, id.

“[O]rdinarily words in the constitution ‘do not receive a
narrow, contracted meaning, but are presumed to have been used
in a broad sense, with a view of covering all contingencies.””
State ex rel. Graves v. Williams, 99 Wis.2d 65,298 N.W.2d 392
(1980). Unwritten exceptions to a right must be narrowly
construed, for “Courts cannot supply what they deem to be
unwise omissions from the Constitution.”® State ex rel. Van

Alstine v. Frear, 142 Wis. 320, 125 N.W. 961, 966 (1910).

'See State v. Hamdan, 264 Wis.2d 433, 492, 665 N.W.2d 785 (2003) (Bablitch, J.,
concurring) (avoiding interpretation that “renders the constitutional amendment a sham by
reading into it the words ‘unless concealed’”).
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These principles apply above all to constitutional rights.
“This constitutional protection must not be interpreted in a
hostile or niggardly spirit.” Ullmann v. United States, 350 U.S.
422, 426 (1956). “As no constitutional guarantee enjoys
preference, so none should suffer subordination or deletion. . .
. To view a particular provision of the Bill of Rights with
disfavor inevitably results in a constricted application of it.” Id.
at 428-29.

Some constitutional rights are not “in some way less
‘fundamental’ than” others, but “each establishes a norm of
cronduct” which must be honored “to no greater or lesser extent
than any other inscribed in the Constitution.” Valley Forge
Christian College v. Americans Unitedfor Separation of Church
& State, Inc., 454 U.S. 464, 484 (1982). “[W]e know of no
principled basis on which to create a hierarchy of constitutional

values....” Id.



The Wisconsin Bill of Rights recognizes no such
hierarchy when it characterizes fundamental liberties as “the
right” of “the people.” Compare “The people have the right to
keep and bear arms for security,” Wis. Const., Art. I, § 25, with
“The right of the people peaceably to assemble,” id., § 4, and
“The right of the people to be secure . . . against unreasonable
searches and seizures,” id., § 11.

“Fundamental rights are those which are either explicitly
or implicitly based in the Constitution.” State v. Martin, 191
Wis.2d 646, 652, 530 N.W.2d 420 (1995). “If a statute affects
a ‘fundaméntal right’ . . ., we review the statute with ‘strict
scrutiny.”” Id. at 651-52. “Under strict scrutiny, we require the
statute to be narrowly drawn to further a compelling government
interest.” Matter of Guardianship of Ruth E.J., 196 Wis.2d 794,
802, 540 N.W.2d 213 (1995).

This Court should expand its analysis of fundamental
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rights consistent with the above. State v. Cole, 264 Wis.2d 520,
537,665 N.W.2d 328 (2003), found that “the state constitutional
right to bear arms is fundamental,” but rejected strict scrutiny or
intermediate scrutiny. Cole found the test to be whether “the
restriction upon the carrying of concealed weapons is a
reasonable exercise of the State’s inherent police powers,” but
added: “Such a test should not be mistaken for a rational basis
test. The explicit grant of a funciamental right to bear arms
clearly requires something more, because the right must not be
allowed to become illusory.” Id. at 540.

As a constitutional right, bearing arms must be accorded
heightened scrutiny. City of Lakewood v. Pillow, 180 Colo. 20,

23, 501 P.2d 744 (1972), invalidated an ordinance, under that

2«The reasonableness test focuses on the balance of the interests at stake, rather than
merely on whether any conceivable rationale exists under which the legislature may have
concluded the law could promote the public welfare.” Id at 541. But see id. at 558
(Abrahamson, C.J., concurring) (“I am not persuaded that there is any difference between
rational basis test and the majority opinion's ‘reasonable exercise of police power’ test.”).
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State’s arms guarantee, which made it “unlawful for a person to
possess a firearm in a vehicle or in a place of business for the
purpose of self-defense.” “Even though the governmental
purpose may be legitimate and substantial, that purpose cannot
be pursued by means that broadly stifle fundamental personal
liberties when the end can be more narrowly achieved.” Id.
State ex rel. City of Princeton v. Buckner, 180 W.Va.
457,377 S.E.2d 139 (1988), held regarding a concealed pistol
in a vehicle that “a total proscription” of carrying a weapon
without a license “operates to impermissibly infringe upon this
constitutionally protected right to bear arms for defensive
purposes.” Id. at 462. Even activities subject to the police
power “may not be achieved by means which sweep

unnecessarily broadly and thereby invade the realm of protected

3See also id. at 461 (precedent implied “that a constitutional guarantee or right to
keep and bear arms would subject laws regulating protected arms to the same standard of
scrutiny given laws regulating first amendment freedoms.”).
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freedoms, such as the right to keep and bear arms . . . .” Id. at
467.

While the above decisions suggest the “least restrictive
alternative” test of strict scrutiny, this Court in Hamdan crafted
an “any reasonable alternative” test, which is readily applicable

to this case:

First, under the circumstances, did the defendant’s interest
in concealing the weapon to facilitate exercise of his or her
right to keep and bear arms substantially outweigh the
State’s interest in enforcing the concealed weapons
statute? . . . Second, did the defendant conceal his or her
weapon because concealment was the only reasonable
means under the circumstances to exercise his or her right
to bear arms? Put differently, did the defendant lack a
reasonable alternative to concealment, under the
circumstances, to exercise his or her constitutional right to
bear arms?

264 Wis.2d at 489-90.
Here, Scott Fisher had a clear interest in carrying the
weapon in his motor vehicle which substantially outweighed the

State’s interest. The firearm was to provide security for making
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bank deposits for a lawful business in an area in which serious
crimes had been committed, and Mr. Scott posed no threat to the
police or other citizens. As the following demonstrates, no
alternative to concealment existed if he was to exercise his right
to bear arms for security in a vehicle, the only realistic method
of regularly transporting cash deposits to the bank.*

II. NO ALTERNATIVE TO CONCEALMENT EXISTS
WHERE THE RIGHT TO BEAR ARMS FOR SECURITY
IS EXERCISED IN A MOTOR VEHICLE.

The right to bear arms for security is not forfeited when

one enters a motor vehicle. However, under Wisconsin

precedent, a firearm in a vehicle is inherently concealed, even

*Kellogg v. City of Gary, 562 N.E.2d 685, 694 (Ind. 1990), held about the right to
bear arms for self-defense:

This interest is one of liberty to the extent that it enables law-abiding
citizens to be free from the threat and danger of violent crime. There is
also a property interest at stake, for example, in protecting one’s valuables
when transporting them, as in the case of a businessman who brings a sum
of cash to deposit in his bank across town.
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when visible to persons looking inside. The prohibition on
going armed with a concealed weapon is unconstitutional as
applied to a person who is genuinely bearing arms for security
in a vehicle.

“The driver of an automobile goes armed . . . when he has
a dangerous weapon within reach on a shelf in back of his seat.”
Mularkey v. State, 201 Wis. 429, 230 N.W. 76, 77 (1930).
“Absolute invisibility to other persons is not indispensable to
concealment.” Id. See State v. Asfoor, 75 Wis.2d 411, 435, 249
N.W.2d 529 (1977) (pistol on floorboard).

However, State v. Walls, 190 Wis.2d 65, 72-73, 526
N.W.2d 765, 767-68 (Ct. App. 1994), held that a handgun was
“indiscernible to ordinary observation” even though “the police
officers did observe the gun lying on the front seat.” The police
reported that ““upon checking the auto the gun was lying on the

seat’ clearly in plain view.” Id. at 70. Even though “the
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handgun .was observable to anyone looking into the
automobile,” Walls held it to be concealed. Id. Yet if the test
requires observation by people outside of a vehicle traveling at
night, it could only be met by mounting the gun on the front
hood like a classic Cadillac figurine and shining a light on it.

A person may transport an unloaded, encased firearm in
avehicle. Id. at 69 n.2, citing W.S.A. § 167.31(2)(b). But that
precludes bearing arms for security.

While Walls was decided before adoption of Art. I, § 25,
after adoption this Court agreed that “a person who carries a
weapon in a car with the weapon in plain view on the front seat
may have nonetheless unlawfully concealed the weapon.” State
v. Dundon, 226 Wis.2d 654, 661 n.7, 594 N.W.2d 780 (1999).

“The adoption of Article I, Section 25 did not affect prior
judicial interpretations of the CCW statute . . ., but it did create

an obligation to protect rights guaranteed by the amendment.”
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Hamdan, 264 Wis.2d at 458-59. “The State may not apply these
regulations in situations that functionally disallow the exercise
of the rights conferred under Article I, Section 25. . . . The
prohibition of conduct that is indispensable to the right to keep
(possess) or bear (carry) arms for lawful purposes will not be
sustained.”® Id. at 461.

The term “security” connotes “a persistent state of peace”
rather than “an imminent threat,” and “the domain most closely
associated with a persistent state of peace is one’s home or
residence, followed by other places in which a person has a
possessory interest. . . . In fact, a person who takes no initiative
to provide security in these private places is essentially leaving

security to chance.” Hamdan, id. at 477-78 (emphasis added).

5The term “bear arms” applies to carrying a firearm on the person or in a vehicle.
Muscarello v. United States, 524 U.S. 125, 126, 130 (1998). “Surely a most familiar
meaning is [in] the Constitution’s Second Amendment (‘*keep and bear Arms’)....” Id. at
143 (Ginsburg, J., dissenting).
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One such important place in modern life is in a motor vehicle.
The prohibition here bans bearing arms for security in a motor
vehicle, in violation of the rule that “regulations limiting a
constitutional right to keep and bear arms must leave some
realistic alternative means to exercise the right.” Id. at 480. |
Hamdan found keeping the weapon in the open, such as
in a visible holster or on the wall, not to be a realistic
alternative. Id. at 480. Because carrying a firearm in a vehicle
is considered concealed per se, there is no alternative method,
realistic or unrealistic, of bearing arms for security in a vehicle.
Cole involved a defendant with marijuana in his pocket
and loaded pistols in the glove box and under the driver’s seat.
264 Wis.2d at 526. “We see no need to examine the assortment
of restrictions that may apply to transporting a weapon in a
vehicle, because under the facts of this case, the constitutional

right to bear arms has clearly not been infringed.” Id. at 556. It
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was noted that “Cole has presented no evidence of any threat at
or near the time he was arrested.” Id. at 557. Yet this relates
more to bearing arms for “defense” than “security,” which
connotes “a persistent state of peace” rather than “an imminent
threat.” Hamdan, 264 Wis.2d at 477.

Cole foregoes creation of a broad rule: “Whatever the
outer reaches of application of the CCW statute might be in light
of the new constitutional amendment, this fact scenario does not
fall within them.” 264 Wis.2d at 557. It also notes that the
firearms at issue were loaded, creating a danger of accidents,’
and reiterates that the right to bear arms was not violated “under
these speciﬁc. circumstances.” Id. at 558. Yet the pistol in

Hamdan must have been loaded, suggesting tension between the

®Cole cited State ex rel. West Virginia Division of Natural Resources v. Cline, 200
W.Va. 101, 106-07, 488 S.E.2d 376 (1997), but that case only upheld a law regulating
transport of loaded firearms by hunters, “since transportation of a loaded firearm is not a
lawful method of hunting with firearms.”
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two decisions. That tension is reduced by limiting Cole to its
facts — the defendant was carrying a illegal drug, use of which
could have resulted in an accidental discharge of the firearm,
and he was in a neighborhood he considered to be dangerous,
without asserting any need to be there.

By contrast, Scott Fisher was bearing arms for security,
and was acting lawfully as a responsible citizen. Far from being
a threat to law enforcement officials, he openly volunteered that
he was carrying a firearm. He possessed his firearm in his
vehicle to protect bank deposits from a lawful business, and in
no way was a danger to the public.

CONCLUSION

This Court should hold that W.S.A. § 941.23 is
unconstitutional as applied to a person who is bearing arms for
security in a vehicle and is otherwise acting lawfully, and should

affirm the judgment of the circuit court.

-17-



Dated this /&6Z% day of December, 2005.

Respectfully submitted,

Daniel A. MacDonald
Mohs, MacDonald, Widder & Paradise
20 N. Carroll Street
Madison, WI 53703
State Bar No.: 1013234
~Tel. (608) 256-1978
Telefax (608) 257-1106
Counsel for Amicus Curiae

Stephen P. Halbrook

10560 Main Street, Suite 404
Fairfax, VA 22030

Tel. (703) 352-7276

Telefax (703) 359-0938
Counsel for Amicus Curiae

-18-



CERTIFICATION

I certify that this brief conforms to the rules contained in WI Stat
§§809.19(8)(b) and (c) for a brief produced using the following font:

Proportional serif font: Minimum printing
resolution of 200 dots per inch, 13 point body
text, 11 point for quotes and footnotes, leading
of minimum 2 points, maximum of 60
characters per full line of body text. The length
of this brief is 2796 words.

MOHS, MACDONALD, WIDDER &
PARADISE
Attorneys For: Amicus Curiae

By: Coar 2
Daniel A. MacDonald
20 N. Carroll Street
Madison, WI 53703
State Bar No.: 1013234
Tel. (608) 256-1978
Telefax (608) 257-1106

-19-



STATE OF WISCONSIN
COURT OF APPEALS

DISTRICT IV

Case No. 04-2989-CR

STATE OF WISCONSIN,
Plaintiff-Appellant,
V.
SCOTT K. FISHER,

Defendant-Respondent.

ON APPEAL FROM AN ORDER ENTERED IN THE
JACKSON COUNTY CIRCUIT COURT, THE
HONORABLE JOHN A DAMON, PRESIDING

BRIEF AND APPENDIX OF
PLAINTIFF-APPELLANT

WILLIAM P. NEMER
Assistant District Attorney

(Special Prosecutor)
State Bar No. 1018425

Attorney for Plaintiff-Appellant

Trempealeau County District Attorney’s Office
County Courthouse

Post Office Box 67 v

Whitehall, Wisconsin 54773-0067

(715) 538-2311



TABLE OF CONTENTS

STATEMENT OF THE ISSUES ...................

STATEMENT ON ORAL ARGUMENT

AND PUBLICATION ....ccccoooimiiiiiieieneneenns

ARGUMENT ..o,

I. THE HAMDAN RULING
DOES NOT APPLY TO
CONCEALED CARRY IN A
VEHICLE OFF OF

FISHER’S PROPERTY ...........

II. FISHER COULD HAVE
EXERCISED HIS
CONSTITUTIONAL RIGHT
TO BEAR ARMS WITHOUT
VIOLATING THE
CARRYING CONCEALED

WEAPON STATUTE ..............

CONCLUSION ...oociiiicirineeeeeceeceeeeeee e

CASES CITED

State v. Cole,
2003 WI 112,

264 Wis. 2d 520, 665 N.W.2d 328 ......

State v. Hamdan,
2003 WI113,

264 Wis. 2d 433, 665 N.W.2d 785.....



WISCONSIN STATUTES

Page

Wis. Stat. sec. 167.31(2)(D) veeovevereereeeeieece e, 7

Wis. Stat. sec. 941.20(3)(8) ueeveeeveeeieeeeeeeeeeeeeeeerenn, 7

Wis. Stat. sec. 941.23 .o 2,4
WISCONSIN CONSTITUTION

Article 1, Section 25 .........ooeeeivveieieeeeeeeeeennn. 1,2,4,7

i



STATE OF WISCONSIN
COURT OF APPEALS

DISTRICT IV

Case No. 04-2989-CR

STATE OF WISCONSIN,
Plaintiff-Appellant,
V.
SCOTT K. FISHER,

Defendant-Respondent.

ON APPEAL FROM AN ORDER ENTERED IN THE
JACKSON COUNTY CIRCUIT COURT, THE
HONORABLE JOHN A DAMON, PRESIDING

BRIEF OF PLAINTIFF-APPELLANT

STATEMENT OF THE ISSUES

Did the trial court err when it held that the
defendant-respondent Scott Fisher, under the facts of this
case, could raise a constitutional defense under State v.
Hamdan, 2003 WI 113, 264 Wis. 2d 433, 665 N.W. 2d
785 that he had the right to go armed with a concealed
handgun? The trial court ruled that Fisher under Hamdan
could raise a constitutional defense based on Article 1,
Section 25 of the Wisconsin Constitution.



STATEMENT ON ORAL ARGUMENT AND
PUBLICATION

Oral argument is not necessary. Publication of the
Court’s decision is warranted because the issue raised in
this case is one of first impression and is of statewide
importance in interpreting sec. 941.23, Stats. and Article
1, Section 25 of the Wisconsin Constitution.

STATEMENT OF THE CASE

This case is before the Court on appeal of the
plaintiff-appellant, the State of Wisconsin, from the trial
court’s order granting the defendant-respondent Fisher’s
motion to raise a constitutional defense based on Article 1,
Section 25 of the Wisconsin Constitution to a charge of
going armed with a concealed and dangerous weapon,
contrary to sec. 941.23, Stats.

On February 2, 2004, Fisher was charged with
going armed with a concealed weapon, contrary to sec.
941.23, Stats. This was alleged to have occurred on
December 20, 2003 in the City of Black River Falls,
Jackson County. (2; A-Ap. 101-102) Trial was scheduled
for October 7, 2004. (10) On September 29, 2004, Fisher
filed a motion to allow him to raise a constitutional
defense based on Article 1, Section 25 of the Wisconsin
Constitution. (16; A-Ap. 103-104) The trial court held a
hearing on the motion on October 1, 2004. (29; A-
Ap.105-155)

Fisher testified that he was a tavernkeeper and that
he had his truck stolen about a week and one-half prior to
being arrested for carrying a concealed weapon. He
reported the vehicle stolen and informed police that there
was a loaded gun in the vehicle. He testified that later that
morning he was informed by a sheriff’s deputy that he
would be receiving a citation for transporting a loaded
firearm in the vehicle. Fisher stated that on December 20,
2003 he was on his way to McDonald’s and saw a DNR
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vehicle pull into the DNR Office in Black River Falls. He
made contact with Warden Schultz. Fisher explained the
situation with his truck being stolen and receiving the
citation. He testified that he told the warden that he had a
tavern and at different times carried large amounts of
cash. He informed Schultz that he had a loaded gun in his
vehicle at that time. After Schultz asked to see the gun,
Fisher opened the console in his truck and removed a
pistol. The warden checked the pistol, opening the slide,
and determined that there was a round chambered.
Schultz called a police officer to the scene who arrested
Fisher for going armed with a concealed weapon. (29:7-
12; A-Ap. 111-116)

Fisher testified that he commonly had Ilarge
amounts of cash at his tavern and that he generally
transported large sums to his home at the end of the night.
Fisher testified that there had been robberies in the Black
River Falls area in the preceding year, and that he kept a
loaded handgun in the console, out of sight in his vehicle.
(29:12-16; A-Ap. 116-120)

On cross-examination, Fisher stated he was not
transporting cash when he drove to the DNR Office with
the loaded handgun in his vehicle console. (29:20; A-Ap.
124) Fisher stated that it did not seem practical to remove
the gun when he was not transporting cash, although he
could have waited to put the loaded gun in his vehicle
until he was actually transporting cash. (29:20-21; A-Ap.
124-125) He stated that he had not started working on the
day he stopped at the DNR Office and that he was on his
way to a McDonald’s. (29:21-22; A-Ap. 125-126) Fisher
also testified that he could have carried the gun in a non-
concealed holster, rather than loaded and uncased and in
the console. (22:19; A-Ap. 123)

At the conclusion of the hearing, the trial court
ruled that Fisher would be permitted to present the
constitutional defense, stating that Fisher’s interest in his
protection outweighed the State’s interest in enforcing the
carrying concealed weapon statute. The State conceded
that it had no evidence that Fisher was planning to use the
concealed weapon for an additional illegal purpose and,
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therefore, the court dismissed the carrying concealed
weapon charge. (24:41-48; A-Ap. 145-152; 20; A-Ap.
156)

ARGUMENT

Fisher successfully argued to the trial court that the
holding in State v. Hamdan applied to the facts of his case.
Because the facts in this case were significantly, and in
fact fundamentally, different from Hamdan, Hamdan
should not have been applied by the trial court.

I. THE HAMDAN RULING DOES
NOT APPLY TO CONCEALED
CARRY IN A VEHICLE OFF OF
FISHER’S PROPERTY.

In State v. Hamdan, the Wisconsin Supreme Court
reconciled the requirements of sec. 941.23, Stats. with the
rights granted under Article 1, Section 25 of the
Wisconsin Constitution to keep and bear arms for security
defense, hunting, recreation, or any other lawful purpose.
The Court held that the State had broad police power to
regulate the use of firearms, notwithstanding Article 1,
Sec. 25 of the Wisconsin Constitution. Id. at § 39. The
Wisconsin  Constitution does not establish an
unconditional right to bear arms. Id. at § 41. It
nonetheless ruled that the courts may limit the broad
application of the carrying concealed weapon statute in
those circumstances in which such limitation is necessary
to narrowly accommodate the constitutional right to keep
and bear arms for lawful purposes. Id. at § 39. The Court
said that “when an exercise of the State’s police power
implicates the constitutional right to keep and bear arms,
the wvalidity of the exercise is measured by the
reasonableness of the restriction on the asserted right”. Id.
at § 44. “In analyzing reasonableness, one must balance
the conflicting rights of an individual to keep and bear
arms for lawful purposes against the authority of the State
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to exercise its police power to protect the health, safety
and welfare of its citizens”. Id. at § 45. The Court noted
that reasons for prohibiting concealed weapons to be
carried included the State’s interest in preventing a person
to act violently on impulse, placing people on notice when
they were dealing with an individual who was carrying a
dangerous weapon and promoting safety by affixing the
stigma of the law to a person who violated the concealed
carry statute. Id. at §f 54 to 56. The Court did not find
any of these reasons very compelling in the case of a
person owning and operating a small business. Such
shopkeepers were less likely to act on impulse in a
familiar setting, and customers would likely assume that
there could be a weapon on the premises, even if not
visible. The legal stigma of carrying a concealed weapon
was "inapplicable" since the public would expect the small
business person to possess a weapon for security reasons.
Id. at § 57.

The Court went on to find “if the constitutional
right to keep and bear arms for security is to mean
anything, it must, as a general matter, permit a person to
possess, carry and sometimes conceal arms to maintain the
security of his private residence or privately operated
business, and to safely move and store weapons within
these premises”. Id. at § 68. The Court determined that a
“citizen’s desire to exercise the right to keep and bear
arms for purposes of security is at its apex when
undertaken to secure one’s home or privately owned
business”. Id. at § 67. The Court recognized that the
purposes of a concealed carry ban are often less
compelling in settings in which the person carrying the
concealed weapon is an owner of the property on which
he or she goes armed. Id. at J 59.

The Court also examined whether an individual
could have exercised the right in a reasonable alternative
manner that did not violate the statute. Id. at § 69. In
Hamdan, the Court found that unconcealed open carry of
the firearm in a business setting was impractical. Id. at
74.



The facts in the present case differ sharply from
those in Hamdan. Fisher was not carrying his concealed
weapon in his home or privately owned business. Instead,
he went armed with a weapon concealed in the console of
the vehicle he was operating. He was not on his own
property, but had driven to a DNR Office while on his
way to a McDonald’s. Unlike Hamdan, Fisher was not in
a business setting or conducting his business at the time of
the alleged violation. He was not transporting money to
or from his business at the time. Fisher’s concealed carry
differed fundamentally from Hamdan’s in that he was not
going armed in a place where the State had the least
compelling interest in prohibiting concealed weapons, but
rather where the State had its most compelling interest in
enforcing the carrying concealed weapon statute, to-wit:
public roads, government offices, and other public places.
Although Fisher claimed he felt he needed a concealed
weapon to protect himself, there was no evidence (unlike
Hamdan) that he had been robbed either in his business
place or while transporting cash. It appears that his
carrying loaded firearms in his vehicle predated the
operation of his vehicle without his consent a week and
one-half before the carrying concealed weapon incident.
(29:9; A-Ap. 113) A general fear of crime does not justify
concealed carry in a vehicle. State v. Cole, 2003 WI 112,
264 Wis. 2d 520, 9 48, 665 N.W. 2d 328. “The right to
bear arms is clearly not rendered illusory by prohibiting an
individual from keeping a loaded weapon either in the
glove compartment or under the front seat in a vehicle.”
Id. at 9§ 49. The Supreme Court has thus differentiated
between concealed carry on one’s own premises and
concealed carry out in the “world”. The reason for
distinguishing the situations is not hard to fathom; a
person has a compelling interest in providing security to
his home or privately owned business. It is impractical to
enforce carrying concealed weapon laws in such an
intimate place without sometimes leading to absurd
results. Conversely, concealed carry in a vehicle by
definition takes the weapon into places and interactions
outside the intimacy and control of the home or private
place of business. The fact that weapons can be
particularly dangerous in vehicles is recognized by the
legislature in its statute requiring that firearms transported
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in vehicles must be both unloaded and cased. See sec.
167.31(2)(b), Stats. The danger of accidental discharge is
an additional reason to prohibit concealed carry in a
vehicle. The legislature has also determined that
discharging a firearm from a vehicle on a highway or
public parking lot is a felony under some circumstances.
See sec. 941.20(3)(a), Stats. The reasons for banning
concealed weapons which the Court found uncompelling
in a small store are very compelling when the concealed
carry is done in a vehicle moving about public places.

Fisher’s argument for permitting his concealed
carry of a firearm is especially unconvincing in light of
the fact that he was not working or carrying cash at the
time of the violation. To accept Fisher’s argument that he
needed a concealed gun to protect himself and that it was
impractical to remove the weapon when not in possession
of business cash would essentially grant him permission to
carry a concealed gun wherever and whenever he chose.
The trial court seemed to believe Fisher should be able to
carry a concealed gun even when not in possession of
business cash. (29:43, 47; A-Ap. 147, 151) If the
Supreme Court in Hamdan felt that the constitutional right
under Article 1, Section 25 granted such a right to
business owners, they could have easily said so. Instead,
they fashioned a very narrow exception to the concealed
carry law for the home and privately owned business
place.

II. FISHER COULD HAVE EXERCISED
HIS CONSTITUTIONAL RIGHT TO
BEAR ARMS WITHOUT
VIOLATING THE CARRYING
CONCEALED WEAPON STATUTE.

Even if Fisher’s argument that his need for security
overweighed the State’s interest in enforcing the carrying
concealed weapon law is accepted, he failed to show that
he could not have exercised the right in a reasonable
alternative way that did not violate the carrying a
concealed weapon statute. Fisher could have carried his
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gun unconcealed in his vehicle. Unlike a storekeeper with
a holstered gun, Fisher could have transported the weapon
in his vehicle without it being blatantly obvious to the
public and causing undue alarm. He could have carried
the gun in an unconcealed case on the dash, for example.
The weapon could be lawfully transported as long as it
was cased, unloaded, and unconcealed. A gun case by its
appearance alerts the public that a weapon is present, but
is probably not going to shock the public as an open
display of a weapon would be. The testimony indicates
that the weapon Fischer carried was a semi-automatic
pistol; such a weapon could quickly be removed from its
case and loaded by inserting its magazine, thereby
insuring that it could be used effectively for protection. In
any event, the weapon did not have to be concealed in
order to be used in the vehicle. In fact, one can argue that
concealing the weapon in a vehicle as opposed to carrying
it in open view in a case made it less accessible and useful
for self-defense purposes.

CONCLUSION

State v. Hamdan did not authorize Fisher to go
armed with a concealed handgun in his vehicle in public
places. For the reasons stated above, the Court should
reverse the ruling of the trial court permitting Fisher to
raise the constitutional defense.

Dated this 7 day of January, 2005.
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WILLIAM P. NEMER
Assistant District Attorney
(Special Prosecutor)

State Bar No. 1018425

Attorney for Plaintiff-Appellant
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County Courthouse
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Whitehall, Wisconsin 54773-0067

(715) 538-2311
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State of Wisconsin Circuit Court Jackson County

STATE OF WISCONSIN
Plaintiff,
-VS.- Criminal Complaint

Scott K. Fisher _
43 Main Street Court Case No.: 04 CM 3 (p
Black River Falls, WI 54615
DOB: 02/01/1974
Defendant.
George M. Clark, being first duly sworn, states that:

Count 1: CARRYING A CONCEALED WEAPON

The above-hamed defendant on December 20, 2003, in the City of Black River Falls,
Jackson County, Wisconsin, did go armed with a concealed and dangerous weapon,
contrary to sec. 941.23, Wis. Stats., a Class A Misdemeanor, and upon conviction may be

fined not more than Ten Thousand Dollars ($1 0,000), or imprisoned not more than nine (9)
months, or both.

PROBABLE CAUSE: and prays that said defendant be dealt with according to law and
that the basis for the complainant’s charge of such offense is: That your complainant has
read a report from the Wisconsin Department of Natural Resources which states that on
December 20, 2003 at about 4:00 p.m. DNR Officer Daniel Schultz arrived at the DNR
Service Center in the City of Black River Falls, County of Jackson, State of Wisconsin.
While seated in his patrol vehicle Officer Schultz observed a silver Chevrolet pickup truck
with Wisconsin personalized truck plate of COZY CR approach and stop slightly behind
Schultz's patrol vehicle. He observed the lone occupant of this vehicle to be Scott K.
Fisher. Schultz exited his vehicle as Fisher exited his vehicle. Fisher approached Schultz.
Schultz asked Fisher if he could help him. Fisher stated he was looking for John
Bronsdon, a DNR Warden. Fisher stated he was upset because he had received a citation
in the mail earlier that day. He stated that he had had his truck stolen from his place of
business and upon reporting the theft he informed officers that his truck contained three
loaded firearms. He had received a citation for the loaded firearms and believed he should
not have received this citation. Fisher stated that he owned the Cozy Corner Bar and that
he regularly carries large amounts of money. He stated that he always carried a loaded
firearm with him and stated “to be honest with you, | have a loaded handgun in the truck
right now.” Schultz asked Fisher where the handgun was located. Fisher opened his
driver's door, reached in and opened a center console in the front seat of the truck and
retrieved a stainless steel .40 caliber Smith and Wesson semi-automatic handgun, serial
number VCES238. The firearm was loaded with nine rounds in its magazine with an
additional round chambered. Schultz seized this firearm along with another loaded
magazine, a box of .40 caliber ammunition and an unidentified cartridge. These were lying
beside the handgun in the center console.
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STATE OF WISCONSIN - VS - Scott XK. Fisher
Subscribed and sworn to before me,

and approved for filing on:
January 29, 2004

U e Lt

William P Nemer ’ 1018425
Special Prosecutor for Jackson County

Al

Geolge M. Clark
Comiplainant
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£3/29/2084 1.9:5% 7152847531 SKOLOS MILLIS SC PaGE

STATE OF WISCONSIN CIR
STATE OF WISCONSIN,

Plaintiff,
VS.
SCOTT FISHER,

Defendant.

MOTION TO ALLOW THE DEFENDANT TO RAISE A CONSTITUTIONAL
DEFENSE BASED ON ARTICLE I, SECTION 25 OF THE WIS CONSIN
CONSTITUTION.

The Defendant, SCOTT FISHER, appearing specially by his attorney, SKOLOS
& MILLIS, S.C. by Paul B. Millis and reserving his right to challenge the Court’s
jurisdiction, maves the Court for an order allowing Defendant to raise a constitutional

defense based on Article I, Section 25 of the Wisconsin Constitution and State v.

Hamden, 2003 WT 113, 264 Wis. 2d 433, 665 N.W. 2d 785.

In furtherance of said motion, Defendant asserts:

a. Defendant is a business owner in the City of Black River Falls, W1,
operating a tavern, Cozy Corner.

b. This type of business requires the Defendant to maintain large sums of
cash in transacting business.

c. In the normal course of business the Defendant removes the cash from his
business and transports it to his residence to secure it.

d. The Defendant had recently been a vietim of a erime in the neighborhood
of his business as an individual had stolen his vehicle.

e. The Defendant felt a need to provide for his own secunity to deal with any
potential problems in handling the large sums of cash in the normal course
of his business.

f.  Acting on this need the Defendant kept a handgun in the center console of
this vehicle.

g. When the Defendant moved the handgun from his vehicle it would be
nnloaded.

h. The Defendant was not prone to act irrcsponsibly or impulsively with
regard to the handgun in his vehicle.

i. That enforcement of the §941.23, Wis. Stats on these facts would seriously
frustrate the Defendant’s constitutional right to keep and bear ayms for
seeurity as set forth in Article I, Section 25 of the Wisconsiv Constitution.

|03
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j. The Dcfgnda.nt had no reasonable means of kecping and handling the

weapon in his truck except to coneeal it.

k. In normal course of his business the Defendant would kecp the handgun in
the center console of his truck — inaccessible to the public.

L. Openly displaying the handgun would shock those that the Defendant
encountered — seriously impairing his right to bear arms for security.

m. The State has pot asserted nor will it provide evidence that tbe Defendant
possessed a concealed weapop for an uplawful purpose.

WHEREFORE, the Defendant is moving the Court to allow Defendant to raise a

constitutional defense pursuant to Article I, Section 25 of the Wisconsin Constitution.
Dated this 29" day of September, 2004.

1S, S.C.

v
Paul B. Millis ]
Attorney M
P.O.Box 219
Black River Falis, WI 54615

715/284-9421
State Bar No. 1027097
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STATE OF WISCONSIN: CIRCUIT COURT: JACKSON COUNTY:
STATE OF WISCONSIN,
Plaintiff, (Pretrial Motion)

-vVsS-— Case #: 04—CM_26

SCOTT FISHER, @
Defendant. @ l, ii

T e e e e e e e e e e e e = = = — i — —— e —— —

The above-entitled matter coming on to be heard
before the Honorable John A. Damon, judge of the
above-named court, without a jury, on the 1lst day of
October, 2004,.commencing at the hour of 3:00 p.m., in
the courthouse in the City of Whitehall, County of
Trempealeau, State of Wisconsin.

APPEARANCES:

WILLIAM P. NEMER, Special Prosecuting Attorney,
Trempealeau County Courthouse, 36245 Main Street,
Whitehall, Wisconsin 54773, appeared representing the
Plaintiff.

PAUL MILLIS, of the firm of SKOLOS & MILLIS,
S.C., PO Box 219, Black River Falls, Wisconsin 54615,

appeared representing the Defendant.

The defendant, Scott Fisher, was also present.
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INDEHX
WITNESS PAGE

SCOTT FISHER

Direct Examination by Mr. Millis .......... 7:15
Cross—-Examination by Mr. Nemer ............ 17:15
Redirect Examination by Mr. Millis .. 22:6, 26:3
Recross-Examination by Mr. Nemer .......... 24:6

OBJECTIONS
By Mr. Nemer 10:10, 26:8

By Mr. Millis 18:20, 25:3
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THE COURT: This is State of Wisconsin
versus Scott Fisher, 2004-CM-26. We have
William Nemer for the State of Wisconsin acting
as special prosecutor in this Jackson County
case, and then Paul Millis is here as the
attorney for Scott Fisher. This is set for a
jury trial next Thursday. We have some motions
here. I thought the more interesting one was
the constitutional defense one, and maybe let's
do that one first because I don't see the
suppression as taking much time.

MR. MILLIS: We're withdrawing that, your
Honor.

THE COURT: Okay. That makes it even
easier. All right. So let me just take a
second here because I read it this morning and
I have to refresh my memory, but the new jury
instruction, I think 1335A, talks about the
process and the notes. I just want to read
that again. Let me take a moment.

MR. NEMER: I believe it's on Page 4 of
that instruction.

THE COURT: 1I've got it right in front of
me. Thanks, Mr. Nemer.

MR. NEMER: Yeah.

107




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE COURT: I see, okay. Well, I'll just
read this and before -- so I make sure that
everyone is under the same understanding. This
is all from a case that came up last year that
was cited in Mr. Millis' brief, State versus
Hamdan, 2003 WI 113 and 264 Wis. 2d 433 of the
Wisconsin Supreme Court case from 2003. And in
that case I believe the facts were a concealed
weapon in a grocery store in Milwaukee that was
held that there was a constitutional defense to
having a concealed weapon under the theory that
the new amendment to the constitution allowed
keeping a firearm for security purposes. And
so then reading what the jury instruction notes
say, because of Hamdan it says, first, by
pretrial motion, which has been filed by
Mr. Millis, they must show first that
Mr. Fisher's interest in concealing the weapon,
that under the circumstances his interest in
concealing the weapon to facilitate exercise of
his or her right to keep and bear arms outweigh
the interest of the state in enforcing the
concealed weapon statute; and second, that
Mr. Fisher concealed his weapon because

concealment was the only reasonable means under

(0%
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the circumstances to exercise his right to bear
arms, and then it talks about in the note it
says, "The right to keep and bear arms for
purposes of security is at its apex when
undertaken to secure one's home or privately
owned business. Conversely, the State's
interest in prohibiting concealed weapons is
least compelling in these circumstances,"™ and
goes on.

And then the constitutional right it says
is -- yeah, this is the interesting language I
think, it says at Page 67 it says, "If the
constitutional right to keep and bear arms for
security is to mean anything, it must, as a
general matter, permit a person to possess,
carry, and sometimes conceal arms to maintain
the security of his private residence or
privately operated business, and to safely move
and store weapons within these premises." Then
I'm supposed to find if the trial court finds
he's satisfied these requirements, the state
must, and then it says "still at the pretrial
stage," which I guess is now, "assert and show
probable cause to believe that the defendant

had an unlawful purpose at the time he or she
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carried the concealed weapon. And then if it's
supported by evidence, then at trial the
unlawful purpose is to be submitted to the
jury. So -- and that's what the instruction
says. Is that your understanding, Mr. Millis,
of the way we have to do this, just the Court
is to examine whether or not -- or you need to
present evidence that he needed to do this?
MR. MILLIS: That's correct, your Honor.
THE COURT: And then the burden would
shift to the state if he showed that they
had -- that he had an unlawful purpose,
probable cause to show an unlawful purpose?
MR. NEMER: Well --
THE COURT: Go ahead. Now is the time to
tell me before I start listening to things.
MR. NEMER: The way you put it, I mean,
obviously he's got to show more than he had a
purpose. He has to show that his interest in
concealing the weapon outweigh the state's
interest in enforcing the concealed weapon
statute, and then he had to show the
concealment is the only reasonable means, it
isn't just that he has a reason.

THE COURT: Right, and then the burden

(\O
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will shift to you to show probable cause that

he had an unlawful purpose in carrying it,

right?
MR.

he's --
THE

step one
MR.
THE
MR.

Fisher.

NEMER: 1If you're satisfied that

COURT: I mean, that's step three if
and two are met?

NEMER: Yeah. I guess that is.
COURT: Go ahead, Mr. Millis.

MILLIS: Your Honor, we'd call Scott

SCOTT FISHER,

after having been first duly sworn on oath, testifies

and says as follows:

BY MR. MILLIS:

By

o P O

43 Main.

DIRECT EXAMINATION

You are Scott Fisher?

Where do you live?

Black River Falls?

Black River Falls, Wisconsin.

That's in Jackson County, correct?

What's your occupation?

VWA
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I am a -- well, I'm a bar owner as well as I have
five rentals, five different tenants.

But your primary occupation is the owner and
operator of the Cozy Corner tavern in Black River
Falls?

Yes.

You understand that you've been charged with
carrying a concealed weapon, is that correct?

Yes.

And can you tell the Court what events led to you
being charged with carrying a concealed weapon?
About a week and a half prior to being arrested for
carrying a concealed weapon, all I generally work at
the bar is nights. About a week and a half prior to
that, I worked one night and went outside to start
up my vehicle because it was December, went outside,
retrieved my vehicle, pulled it around to the side
of the building and started it up -- well, left it
running, went back inside the bar to let the vehicle
warm up and when I went back outside to get in it
and go home the vehicle was gone.

What did you do when you realized your vehicle was
gone?

At that time I called up to the sheriff's department

and informed them that my vehicle was stolen and
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they sent down a city officer, Officer Noack.
Officer Noack came in and I informed him that my
vehicle was stolen and I told him that if they were
to catch up with them they were to use caution
because I had a loaded gun in the vehicle, and he
left and I went home. Later that morning I was
called and notified by Officer Haldeman, Deputy
Haldeman, that I would be receiving a citation in
the mail for transporting a loaded firearm.

Did you, in fact, receive a citation for that
offense then?

About a week and a half after the fact, yes.

And that would have been about December 20th of
20037

Yes.

On the same date that you received the citation, did
you make contact with a DNR warden?

Yes.

How did it come about that you made contact with a
DNR warden?

I was actually on my way to McDonald's and seen the
DNR vehicle pull into the DNR office so I pulled in
there and found Warden Schultz. When he got out of
his vehicle, I got out of mine and I approached him

and I asked him if he knew how I could get ahold of,
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I can't think --

Warden Bronsdon?

Warden Bronsdon.

Scott, let me step back one second.

Yes.

Did you make a specific trip out to the DNR station
on that date to contest the citation?

That --

—-= Or were you on your way to --

MR. NEMER: I'm going to ask -- well,
let's not -- I'm going to object. I don't want
him leading the witness. Ask him where he was
going. I think he's --

THE COURT: I think he's already testified
that he was going to McDonald's, that's what I
heard.

THE WITNESS: Yup.

THE COURT: Go ahead.

(By Mr. Millis, continuing) When you made contact
then with Warden Schultz, what happened?

He informed me that he didn't know how to get ahold
of Bronsdon. He said he hadn't seen him in several
days, asked if there was something he could help me
with, and I explained the situation of my truck

being stolen, me being issued a citation for
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transporting loaded firearms and I basically told
him I didn't agree with that because I informed the
officers on my own that the guns were there for
their own safety.

Did you inform Warden Schultz the reason why you had
the weapons in your vehicle?

I told him that I own a bar and that at different
timés I am carrying large amounts of cash with me.
What happened after that?

I informed Warden Schultz that I had a gun in my
vehicle, a loaded gun in my vehicle, and after
telling him that he asked to see it, at which time I
opened up my truck door, opened up my console,
removed the pistol from the center console, set it
on the seat pointing it away from him and me and
backed up as not to alarm him.

Did he give you any direction as far as how to
handle the weapon when you removed it from your
vehicle?

No.

Did he direct you to move back away from the
vehicle?

No.

You just did that on your own?

Yes.
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What happened after that?

When I stepped back, he had stepped in, grabbed the
pistol, pulled the slide back I believe to check,
there was one -- there was one shell in the tube,
and at that time he said he would be back and he
went to his truck.

Did one of the city officers then come up there and
assist Warden Schultz?

Yes, Officer --

Taylor?

—- Dean Taylor.

And you were subsequently arrested for concealing an
armed weapon?

Yes.

How long have you owned the Cozy Corner tavern?

A couple of months shy of five years.

And is it common for you to have large sums of cash
on hand at the tavern?

Yes.

That's just the nature of the business, correct?

You need your money to start each day, you need your
change for the daily operations, you got your sales,
you got other things going on, yes.

Typically how much cash would you have in the tavern

by the end of the night?
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No less than a couple of thousand.

And what do you do with that cash upon closing?

A certain amount of it stays at the tavern for
whoever opens up in the morning. They need the
money for the till, they need money to make change,
but the proceeds from the night generally go home
with me.

The cash that remains at the tavern, where do you
place that?

I have a floor safe that I lock that in.

And how big of a floor safe is it?

A foot by foot and a half. Small.

Is it one of these household Sentry safes --

Yes.

-- that are very transportable?

Yes.

Why don't you keep the balance of your cash in that
floor safe when you close the tavern?

As small as the safe is, it can be removed. I don't
want -- if I'm going to lose money, I don't want to
lose any more than I have to.

Is it safe to say that you operate on a slim margin
in operating your bar?

A slim margin?

Meaning that you rely on your profits to keep your
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business afloat?

Most definitely.

And if you were robbed and cash was stolen from you,
it would substantially affect your ability to
continue your business?

Yes.

Do you transport the excess proceeds from your bar
each night?

Not every night.

Why not?

If it was not that busy one night, I may just throw
that money in the safe and deposit money the next
day along with the next day's proceeds.

Do you know on any given night how much cash you
will end up having by the end of the night?

No.

So on any given night do you know whether you will
be transporting the cash from your tavern?

No.

Approximately how many nights a week do you actually
transport cash from your tavern in your vehicle?
Four or five.

And where do you take it?

Some nights I'll run it directly up to the bank and

deposit it, other times I'll take it home with me
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and deposit it the next day.

Do you believe there's a risk in transporting the
cash from your bar in your vehicle to either the
bank or to your residence?

Definitely.

Why is that?

Black River might be a small town but within the
last year or so we've had -- well, Tubby Krueger
operates downtown, he was knocked on the head and
was robbed personally. The Quick Cash in Black
River was robbed at gunpoint, the Dairy Way was
robbed at gunpoint and shots exchanged there, and
the Frame Shop downtown, that was armed by gunpoint.
So there's -- any time you're dealing with cash,
you're going to be dealing with the threat of
somebody wanting it and trying to take it.

In your experience is it pretty well known that bars
deal in a substantial amount of cash?

Everybody knows bars have cash. When you're paying
two dollars a drink over a 10, 12-hour period, yeah,
there's a lot of cash in the end.

And typically what time of night do you close your
bar?

I close my bar all the time, which is 2 a.m. or 2:30

a.m. on the weekends.
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That wasn't a test, by the way. Have you been the
victim of a crime within the recent past?

Yes.

And that was when your vehicle was stolen?

I had my vehicle stolen from downtown.

And was it determined who stole your vehicle?

Yes.

Who was that?

Tyrone Decorah.

And where is Tyrone Decorah today?

He was killed in a knife fight out at the Indian
mission.

Do you take any precautions in maintaining your
weapon in your vehicle?

Well, I -- yes. The gun is loaded, the gun is
always on safety, and to me I keep it in the console
because it makes more sense than keeping it on the
seat. If I keep it on the seat, that window can be
broken and the gun stolen easily. So it's out of
sight and so, like I say, it's not accessible to
nobody. My vehicle is always locked with the
exception of one December night warming it up.
Have you had training in the handling of guns?
Yes. 1I've done four-and-a-half years working for

the Department of Corrections at which time I
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started -- we had to undergo weapons training every
year thereafter, we had to be qualified in weapons
and you always had to every -- every year you had
to -- I don't know how to term it, requalify -- not
requalify but stay up on the, you know, the force
continuum as far as the right to -- you know, what
force is needed, what warrants the use of firearms,
so on and so forth.
So not only have you had training in the use of
handling firearms but you've also had training in
the use of force?
Yes.
MR. MILLIS: That's all I have, your
Honor.

CROSS-EXAMINATION

BY MR. NEMER:

Q

You know it's a fairly fundamental safety statute in
this state that guns in vehicles are supposed to be
cased and unloaded, correct?

Yes.

And despite that, when your vehicle was stolen, you
had your vehicle unlocked and you had a number --
you didn't just have this 40 caliber handgun in
there, you had a shotgun and a .22 rifle and a .22

pistol, right?
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There were four guns in there, vyes.
And they were all loaded?

All but the .22 pistol was not.

But the shotgun was?

Yes.

And the rifle was?

Yes.
So -- and those were all left in an unlocked
vehicle?

It was at quarter to 3 in the morning, yes.

And unattended apparently because it got stolen?
Yes.

So when you say that in the course of business you
keep the handgun in the center console of your
vehicle inaccessible to the public in your motion,
that's not quite true, is it?

The pistol remains in the console at all times, yes.
Yeah, but -- but you had other weapons that were
accessible to the public, weren't they?

MR. MILLIS: Your Honor, I'm going to
object. I don't see the relevance of the
number of weapons in the vehicle on December
10th when this charge arises out of an incident
on December 20th. If he wants to ask about the

number of weapons in the vehicle on December
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20, I don't have any objection.
THE COURT: 1I'll sustain that objection.
MR. NEMER: 1I'd like to explain why. He's
asserting in his motion that he keeps the
handgun inaccessible to the public. He's
obviously keeping guns in his vehicle at other
times when they're accessible to the public and
it's relevant
THE COURT: Well, sorry, I'm sustaining
the objection. We're talking about the time he
was arrested for.
(By Mr. Nemer, continuing) The console, is that
locked?
The console?
Yeah.
It don't have the capability of being locked.
Someone can get in your truck or vehicle and they
can get at the gun, right?
If they gain access to the vehicle, vyes.
Okay. Now, you could have carried this gun in the
holster, couldn't you, when you were driving your
vehicle?
On my person or --
Yeah.

Yes.
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There was nothing that was preventing that?

No.

And it wouldn't have been like being in the store
where people might be offended by seeing you
carrying a gun because they wouldn't see you driving
down the street and they seen you had a gun
holstered, would they?

No.

Now, you say you were going to McDonald's when you
stopped at the DNR to talk to them about the
citations, correct?

Yes.

So you weren't transporting money to your home or to
a bank at that time, were you?

I had to work that night.

You didn't answer my question. You weren't
transporting money to your bank or your home at that
time, were you?

No.

So you were keeping the gun at times in your vehicle
when you really weren't needing it to protect your
cash from your business, correct?

I don't unload it because say driving to work
unloading it and then getting in my vehicle at the

end of the night and loading it don't seem practical
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to me so I leave it loaded.

There's nothing that prevents you from not putting
the gun in the car until such time as you're
actually transporting cash, is there?

No.

Now, let's -- just so we're clear, this incident
where you have this gun, it was in the truck, it was
not on your property, it was on DNR property,
correct?

At the time --

At the time you got it seized.

Yes.

You were not on your property, you weren't at your
business, basically you were going off and going to
McDonald's and taking care of other personal
business at the time, correct?

Yes.

Have you ever been held up?

No.

So if I got this correct -- well, never mind. What
time did you come to work that day?

I had to work at 6.

Okay. So you weren't even starting work yet?

No.

Going to McDonald's and on your way to McDonald's
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You went to the DNR?

Yes.
MR. NEMER: I have nothing further.
MR. MILLIS: Briefly, your Honor?
THE COURT: Yeah, go ahead.

REDIRECT EXAMINATION

BY MR. MILLIS:

Q

Mr. Fisher, how practical would it be for you to
carry a holstered firearm between your vehicle and
into your bar and back to secure it in that manner?
To me it don't seem practical. For one, I don't
know the -- to my knowledge carrying a loaded
firearm in town on your side. T guess I didn't think
that was allowed but --

What effect would that have with your patrons if
they saw you with a holstered firearm?

That would not go over at all.

The gun' is maintained in your property though,
correct, you keep it in your truck?

Yes.

It's not the DNR's truck, right?

Yes.

And you use your truck for business purposes, right?
Yes.

To transport your cash receipts from your bar?
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A Yes.

Q And that's probably one of your most vulnerable

times, correct?

A As far as I'm concerned, yes.

Q And most susceptible to be a victim of a crimev?

A Yes.

Q You said that you haven't been a victim of a holdup,
correct?

A Correct.

o) Are you familiar with any other bars that have

experienced violence or been a victim of any violent

crime?
A It was just here last week that one of the
bartenders in here -- or from Whitehall had their

throat cut by somebody walking out of the bar, I
believe it was leaving the bar.
MR. NEMER: In what city was that?
THE WITNESS: I believe that was Whitehall
here, was it not?
MR. NEMER: News to us.
Q (By Mr. Millis, continuing) You're familiar with an
incident somewhere in the local area?
A Yes.
Q Where what happened?

MR. NEMER: Well, this is -- I think

(27
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unless he's got some news report or
something --
THE COURT: I've heard what he says. He's
worried about it from what he's been hearing.
MR. MILLIS: Sure. That's all I have.

CROSS-EXAMINATION

BY MR. NEMER:

Q

You could -- there's no reason why you can't carry
the gun in a holster in the vehicle and then remove
it from the holster and once you're in your bar keep
it concealed, is there?

Once again, walking into my bar with a holster and a
gun --

Okay. Then let me ask you this, is there any reason
why once you got back to your bar and you feel safe
you couldn't take your gun out and put it in a case
so people wouldn't see it?

Once again, like I say, walking into the bar even
with a gun in a case don't work.

Do you take the gun into the bar?

No.

So that's not even an issue, is it, whether someone
is going to see you with it in a holster? If you
were in your car with it holstered and when you got

to your destination and tavern if you then put it in

(A




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

a case in your vehicle, there's no reason why you
couldn't do that, is there?
MR. MILLIS: Sorry, I'm going to object to
the form of thé question.
THE COURT: I think it's argumentative.
Maybe you can phrase it as a question instead
of a statement, so I'll sustain.
MR. NEMER: All right.

Q (By Mr. Nemer, continuing) The -- there's nothing
that prevents you from keeping the gun in the
holster while you're in the vehicle, correct?

People aren't going to see it if that's a concern --

A Correct.

Q -- while you're driving? And when you get to your
destination, you say you don't take the gun into the
tavern anyway so there's no reason why you couldn't
take the gun out of your holster and then properly
case it as the law provides, is there?

A No, there isn't.

Q Pardon?
A There is no reason.

0 That's right. You don't have to keep it loaded,
uncased in your console in order to transport it, do
you?

A No.
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Okay.
MR. NEMER: Nothing further.

REDIRECT EXAMINATION

BY MR. MILLIS:

Q

Is there some security reason why you do? I mean,
why do you keep a loaded gun in your truck, why are
we here?

MR. NEMER: I think he's already answered.

THE COURT: Overruled. He can answer, go

ahead.

To protect my life and my property, that is the
reason why I carry a gun. I've never been —- never
been arrested for knocking off stores or selling
drugs or anything. I'm a law-abiding citizen. I
run a respectable bar, which both of you know
because both of you have been in there. TIt's a
nice -- it's a nice place. I'm not out causing
trouble, I'm just out to protect what is mine and
I'm not going to let anybody take my money or
threaten my life so that is why I do what I do.

MR. MILLIS: That's all I have, Judge.

THE COURT: Thank you, sir.

MR. NEMER: I have no witnesses at this

time. 1I'd like to argue but since it's his

motion I guess Mr. Millis should go first.
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THE COURT: Thank you, Mr. Nemer.

Mr. Millis, what would you like to say? Go
ahead.

MR. MILLIS: Well, your Honor, we
submitted a brief that I hope was helpful to
the Court. I'm --

THE COURT: Yes, it was very helpful.

MR. NEMER: A brief?

THE COURT: Yeah, that's what I had on the
brief.

MR. NEMER: I didn't receive a brief.

THE COURT: Oh. Well, we've got plenty of
time. You can take your time and read it. I
appreciated having it.

MR. NEMER: My fax number is not
apparently the one you've been sending it to,
but if you did a brief, I did not receive it.

THE COURT: Shows 538-4400.

MR. NEMER:Y That's not our fax number.

THE COURT: Whose is that?

MR. NEMER: That's the clerk of courts.

THE COURT: Did you bring one over to him?

MR. NEMER: I have not seen anything.

THE COURT: All right. I've got one here.

MR. NEMER: Well, this is -- and I
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apologize to the Court.

THE COURT: No need to apologize. I
appreciated Mr. Millis doing the work. On my
own I read the Hamdan matter and he followed
through with it, so that's fine. I'm giving
you a chance to read it. Obviously you've
brought a case into court. You're going to
cite the same thing?

MR. NEMER: I'm going to cite a case --
well --

THE COURT: The Cole case maybe?

MR. NEMER: Exactly.

THE COURT: That's the same thing, so I
read that one, too, so you can have a minute
and read it. Cole involved a drug transport
case, so I read that one.

MR. NEMER: Cole involved guns in a
vehicle where a person expressed fear of
being --

THE COURT: He had drugs in it if T recall
correctly. Okay. You take your time and read
it and let us know when you're ready.

(A brief recess was taken.)

THE COURT: Okay, go ahead.

MR. MILLIS: Thanks, Judge. As I was
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saying, I hope our brief was helpful in this
case.

THE COURT: Oh, yes.

MR. MILLIS: And I don't want to restate
everything I put in there, and I think we all
know what the Hamdan case says and the whole
dynamics of the carrying a concealed weapon
statute, vis-a-vis, the constitutional
amendment that was passed in November of '98
that allows individuals or citizens of the
state of Wisconsin to keep and bear arms for
their security. The Hamdan case, when that was
decided, carved out an exception to what used
to be a strict liability statute, the carrying
a concealed weapon act. It sets forth a
certain test that must be followed in
determining whether or not we can raise the
constitutional defense under Hamdan. The first
prong of it is the Court must answer
affirmatively that the defendant must have been
exercising the right to keep and bear arms
under circumstances in which the need to do so
was substantial. I believe the testimony that
has been put on the record so far does require

the Court to find that Mr. Fisher had a
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substantial need to carry -- or to exercise his
right to carry and bear arms. He operates a
successful cash business in downtown Black
River Falls. 1It's well known he deals in cash,
it's well known that taverns deal with a lot of
cash, they're open late in the evening where
crime is more prone to happen. I think that's
common knowledge. Even though we are in Black
River Falls, we all -- you choose where you
live and I certainly wouldn't want to choose to
live in a high-crime area raising the family I
have, but Black River Falls is also susceptible
to crime and it's happened there and happened
by the Frame Shop just up the street from the
Cozy Corner was robbed by gunpoint. Tubby
Krueger's store, which is a block and a half
from Mr. Fisher's bar, he was knocked out by
some instrument which has left him now in a
nursing home. The Quick Cash Loans, which is
across the bridge from downtown Black River
Falls, was robbed by gunpoint, the Dairy Way at
the time it was closing was the subject of a
shootout, if you can believe that, it's right
in Black River Falls. So there is crime,

there's a level of risk that's involved in
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operating a business there. There's a level of
risk that has increased because you're dealing
with a cash business.

Mr. Fisher, in the normal course of his
business, feels it is more secure for him to
transport his cash from his bar to either the
bank at closing time or to his residence. He
could keep it in a safe there, that's not the
issue here, and just to remind you, the safe
that he does have is a small safe that is very
transportable. So there's alternatives that he
could do but under the constitutional amendment
it gives him the right to bear arms for his own
security.

I think it's important to note, your
Honor, under 941.237 the legislature has almost
acknowledged that fact. They've acknowledged
that tavern owners have a substantial need to
bear arms in their tavern, that's an exception
to 941.237. Transporting his cash in the
normal course of business is just as vulnerable
or more vulnerable than operating the bar
itself. So he's more likely to be the subject
of a crime when he's transporting it rather

than being in the store itself, and the
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legislature has already acknowledged that, that
tavern owners we know work late at night,
you're a cash business, you're susceptible to
crime and we want you to be protected, we want
you to have the ability to have a weapon in
your tavern. This is not a stretch. His truck
is an extension of his business. If he was a
taxi cab driver, I guess the query would be is
that their business? 1Is that their property
where they can have a weapon in their vehicle?
Certainly seems to me that they're operating
their business in their taxi cab just as
Mr. Fisher. He's continuing the operation of
his business when he transports his cash to
either his bank or to his residence.

The second prong of the test, your Honor,
did the defendant lack reasonable alternatives
to concealment under the circumstances to
exercise his constitutional right to bear arms.
There's always an alternative to carrying a
concealed weapon, there's no doubt about that,
but the issue is, is there a reasonable
alternative. The testimony that we have so far
anyways is there isn't a reasonable

alternative. The reasonable alternative that
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was proffered is carry a gun in the holster
between the bar and truck and have it in a
holster while you're in the truck. That's not
a reasonable alternative.

THE COURT: Can I ask, if he had a
holstered, loaded weapon, wouldn't he still be
in violation of their other citation he got for
having an uncased gun?

MR. MILLIS: Transporting -- I believe he
would be, yeah.

THE COURT: Okay.

MR. NEMER: I have a different --

MR. MILLIS: If that's what they're
offering as an alternative, you're engaged in
some other illegal activity and it's certainly
not one of the reasonable alternatives.

THE COURT: You'll get your chance,

Mr. Nemer, and you can argue. I'm asking
Mr. Millis at this point.

MR. MILLIS: Certainly, your Honor.
Obviously, if the alternative is for you to
engage in another illegal act, that's not
reasonable. For you to avoid being charged
with carrying a concealed weapon, you have to

violate a different either ordinance or
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statute, that's not a reasonable alternative.
He's taken the precautions, he keeps it in the
center console, his doors are locked, it's out
of view, out of -- and it's not accessible to
the public. He's had training in how to use a1
weapon, he's had training in the proper use of
force. I think under the circumstances, and
that's what Hamdan says, these are facts
specific, case-specific determinations. Under
the circumstances of this case, I think both of
those prongs have to be answered in the
affirmative.

THE COURT: So when you read Hamdan, they
said the store owner can have one because he's
protecting their property and they carved out
that, and this in your mind would be just a
logical extension of their trying to interpret
when a person can carry a weapon for security
which is allowed by the amendment to the
constitution, and they haven't come through
Since Hamdan with any other instructions as to
what it meant?

MR. MILLIS: They haven't, your Honor. I
know the state is going to argue the Cole case

but --
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THE COURT: That was challenging the whole
constitutionality of the entire statute is the
way I understood it, and it also had different
facts that don't seem to be applicable here,
but I agree with you there.

MR. MILLIS: That's all i have.

THE COURT: Okay. Thank you. Mr. Nemer?

MR. NEMER: What the Court is being asked
to do is basically issue Mr. Fisher a license
to carry a gun. What's happened here is the
argument is the Hamdan case --

THE COURT: I'm not sure about that. I
think it's case-specific as to whether when he
was stopped and had this loaded weapon in his
console, was he exercising his right under the
constitution or is he violating the concealed
weapon law?

MR. NEMER: Yeah, and if you say that he
wasn't -- that he was privileged, basically
you're giving him a license to carry. Let me
explain why. First of all --

THE COURT: That sounds broader than
what's beingbasked for here.

MR. NEMER: May I just --

THE COURT: I think -- well, I can
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interrupt you. I interrupted Mr. Millis.
What's good for him is good for you. So I'm
confused, when you say I'm giving him a license
to carry an arm, explain that better.

MR. NEMER: Sure. What happened here is
there's no testimony he was transporting cash.
He's saying he has a compelling need to carry
this gun concealed in order to protect himself
while he's transporting cash. That's not what
he was doing. What he was doing was going to
the DNR, he was on his way to McDonald's, he
hadn't even started work and he was on his way
to McDonald's and he stopped at the DNR to
complain about getting citationed for uncased
firearms.

The situation here is not the same as
Hamdan. Hamdan was a person's personal
business. Do you notice the Court in Hamdan
said personal business or home? They were not
extending it out into the world and basically
when you start putting guns into vehicles,
you're taking it out into interactions outside
the intimacy of the home or of a place of
business. That's personally owned by a person.

In fact, the legislature recognizes guns in

\ %O
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vehicles don't go together sometimes. 1In the
sense that it's illegal to have a loaded gun in
a vehicle, it's illegal to have an uncased gun
in a vehicle. 1In addition, it's -- it enhances
shooting into a vehicle or house if you do it
from a vehicle, it's a more serious felony.
Now, if the defendant is going to want to
argue that he could have carried this gun, he
could have done it without violating a criminal
statute, albeit he would have been violating a
forfeiture. He does that anyway when the gun
is loaded. He could have holstered it. He's
not like the situation in Hamdan where they
said well, if you walk around in your store
with a holster that's going to freak people
out. People aren't going to see a holster if
you're driving in the vehicle. It's not the
same situation. This isn't a situation where
he really wasn't using it as part of his
business. He was -- wants to keep the gun in
the vehicle. Does this mean he gets to drive
it to Mitchell Field too? T don't think so.
And without him at least showing that he was
actively involved in this compelling need that

he asserts at the time of the violation, I
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don't think he's entitled to an extension of
the constitutional privilege to protect his
activity. He's not in his business, he's not
even in part of his transaction of his
business. He simply keeps the gun in there all
the time because it's convenient for when he is
transporting cash.

The Cole Case I think -- T grant you Cole
was making a broader argument, but I think you
can read between the lines. The Court doesn't
like the fact that a merchant got it for CCW
when he put a gun in his pocket in his own
store. They've got a different attitude to
somebody who's cruising around with loaded
handguns in their vehicle, and it doesn't
matter whether he had a little bit of
marijuana, Mr. Cole. The point is that a .380
was in the glove box and a 45 under the seat
and Mr. Cole argued that he also was fearful of
crime and he'd had a bad experience where he
had been beaten, so I think we're really
playing with fire if we're extending these
exceptions beyond the very tight exception that
the Supreme Court gave us in Hamdan, which

basically places where you'd almost never have
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this violation reported anyway because people
aren't going to know about a CCHW violation in
the home and they're not going to know about it
in a business for the most part. Where you get
into real problems is when You go out into the
world, and that's what's happening here. He
wasn't making a beeline for the bank or his
home to deposit cash. He's basically tooling
around Black River Falls on his way to
McDonald's and stops at the DNR to complain
about the violation he's got and he's got his
gun loaded with a round Cchamber” concealed in
the vehicle at that time and that gets beyond
what Hamdan is allowing, and he did not have to
conceal it in order to protect himself.

THE COURT: All right. Well —-

MR. MILLIS: Your Honor, can I just
respond real briefly?

THE COURT: Yeah, I don't care.

MR. MILLIS: I don't think you can read
Hamdan and say these are the only exceptions
because it's a fact-specific case. In fact, if
you read Hamdan, and they set out that example
that I cited in my brief, for instance, an

order to keep --
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THE COURT: Could I get the brief back
from Mr. Nemer?

MR. NEMER: Sure.

THE COURT: You probably filed the
original in Black River anyway, didn't you?

MR. MILLIS: I'm sure I did.

THE COURT: Okay. Go ahead, where are you
looking at?

MR. MILLIS: I would be on Page 3, the
second cite there, that the Court in Hamdan set
forth an example where it said, "For instance,
in order to keep and bear arms for the purpose
of securing one's own property, a weapon must
be kept somewhere and may need to be handled or
moved, all within the weapon owner's property."
Mr. Fisher's weapon was within his own
property. They're not limiting this to just
real property, a building, it's to any property
of the weapon owner's that he has, as long as
it's within the weapon owner's property, he's
using it for security purposes. Clearly he is.
He testified that he was on his way to work, he
had to work that night, that's why he had the
weapon in his vehicle. So again, I don't think

that Hamdan can be read as limited as what the
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state is arguing.

MR. NEMER: Does the property meén his
pants, too, so he can carry it basically --

THE COURT: You said Hamdan, he had it in
his pants.

MR. NEMER: I meant the defendant, if he
was walking around, if the property is the
issue, you could say that anybody -- if you
extend propérty to motor vehicles that are
going out into the world?

THE COURT: That's the issue.

MR. NEMER: Then you can say well, my
pants are my property and, therefore, I can
carry a gun in my pants to protect my property.

THE COURT: I think, Mr. Nemer, we have to
stick to the facts that we have in front of us.
That's an interesting theory of him driving to
Mitchell Field and him walking out with a gun
in his pants pocket. We better stick with the
facts here. 1If somebody in another case wants
that to be extended, that's something else, but
I'm just going to deal with the facts here and
I don't know what this opens the door to if I
go along with Mr. Millis. All I can do is go

along. There's a lot of irony here. A victim
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of a crime ends up with a citation for carrying
a cased weapon when he goes to ask about gee, I
was just victimized, my vehicle was stolen and
now I get this citation in the mail. He gets a
criminal charge for having this loaded weapon
in the car. This is irony. And then on top of
it, the facts, I'll find -- and I found that
Mr. Fisher's testimony is entirely credible,
that he's trained in corrections apparently,
had experience in corrections, and trained in
the use of firearms, that he owns a bar for
over five years and has substantial cash that
he carries back and forth and is fearful based
on the crimes that have occurred even just in
the very recent past in Black River Falls that
he outlined in his testimony where people have
been subject of violent crimes and particularly
worried because of his nature of his business,
and he said the nature of his business he ends
up with at least he said probably on average at
least $2,000 at the end of the night and he has
to take that back and forth either to the bank
or at home at night and the small safe that's
in the bar is not a good location for it.

Part of the problem here is where there's
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Some common sense., Mr. Nemer says it's
predictable times where you might be subject to
attack. Well, unfortunately, a lot of these
crimes are unpredictable. We don't know when
and where someone is going to be subject to an
assault, and this fellow, according to his
testimony, believes that he needs to have a
firearm to protect himself in his vehicle
because that's when he's transporting back and
forth with the money. Now, whether or not the
person -- we almost have to read the person
who's going to commit the crime. He's just
going to McDonald's now with his truck and he's
not on his way to -- he testified later that
day he was going right on to work at the tavern
at 6 and that's why he had the pistol in the
console, but we have to say oh, yeah, the
criminal -- or the person who intends to harm
him, yeah, knows this is a time that he doesn't
have money so I'm not going to attack him now,
I'm only going to attack him when he has money.
I don't know if the criminals are that smart to
know when to hit him. Anyway, so he was
trained, he thought he needed it, and he uses

the vehicle to carry proceeds. Now, the
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first -- for carrying the proceeds of his bar.
And so first, does he have an interest to
facilitate his right to exercise his right to
bear arms; and then in the same Hamdan case
there at 264 Wis. 2d 433 at 477 they talk about
what it meant in the constitutional amendment
by needing a gun for security, and it said,
"The common understanding of "security"” does
not implicate an imminent threat. Rather, it
connotes a persistent state of peace. We
believe the domain most closely associated with
a persistent state of peace is one's home or
residence," which apparently the state agrees
with, "followed by other places in which a
person has a pPOssessory interest. A person is
less likely to rely on public law enforcement
for protection in these premises and is more
likely to supply his own protection. In fact,
@ person who takes no initiative to provide
security in these private places is essentially
leaving security to chance. Firearms ownership
has long been pPermitted in Wisconsin. wWe infer
that the inclusion in the amendment of the
right to bear arms for security was intended

"to include a personal right to bear arms to
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protect one's person, family, or property
against unlawful injury and to secure from
unlawful interruption the enjoyment of life,
limb, family, and property subject to
reasonable regulation.” Then in this case
itself there's the grocery store owner could
have it.

Now, whether because he carried it in his
car he seemed to have an interest in having a
weapon to protect himself. Now, the theory the
state proposes is that -- oh, and that this is
outweighed by the enforcement in forming the
concealed weapon statute. The state's interest
in enforcing the concealed weapon statute would
be to prevent someone from pursuing the weapon
to commit some crime, and I'm not sure that
they've indicated that this person, weighing
the two, that it would give no weight at all to
why we pass this constitutional amendment if he
couldn't use it for protection. That's what he
did. Then the second step -- so -- so I think
he did have this interest and it outweighs the
state's interest in enforcing the concealed
weapon statute and, second, particularly in

this incident where the defendant poses no
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threat as far as anyone says and then the
defendant concealed his weapon because
concealment was the only reasonable means of
exercising his right to bear arms. I'm not --
the state argues well, he could have had it
holstered even though if he holstered it, a
loaded weapon, it would only be a forfeiture

violation. It wasn't something he could do and

‘he could holster it, walk to and from the bar

to the parking lot. Somehow the idea of him --
I agree. I thought Mr. Fisher was credible
that the idea of him walking around with an
open-holstered weapon in downtown Black River
was not a valid method of a reasonable means to
exercise his right to bear arms and when you
compare it to keeping it in a closed box in his
vehicle, that doesn't give ready access to
people. So I think those requirements have
been met and that this was the only reasonable
means under the circumstances. So under the
constitution that they passed would only have
meaning and under the Court's ruling in Hamdan
to allow someone, particularly in this
particular circumstance, to have a weapon to

protect himself, the bar owner carrying a
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substantial amount of cash, he doesn't know
when they might be after him, especially since
this is his vehicle, that according to his own
testimony it's the one vehicle he uses all the
time for business purposes for carrying the
cash, so I'll allow defense but now it turns
over to the -- and found that they met both
requirements that are outlined in 1335A of the
jury instructions.

So now the burden is on the state to show
there's probable cause to believe that he had
an unlawful purpose that he carried the
concealed weapon.

MR. NEMER: Well, the state doesn't have a
reason to believe he was planning to assault
Someone or anything of that kind. I don't
Believe I can -- I believe that's what that
means, is that he can't be using it as a
concealed weapon for the purpose of using it to
harm someone, threaten someone, or for purposes
of committing a robbery. So the only crime
that we were dealing with here was the CCW
itself. So I think the state does not have
evidence that he was planning on doing anything

with it illegal beyond carrying it the way
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concealed as alleged in the criminal complaint.

THE COURT: All right.

MR. NEMER: The state is not going to
present evidence that he was doing anything
illegal beyond a concealed weapon.

THE COURT: Okay.

MR. MILLIS: Given that, your Honor --

THE COURT: I don't know what you can do
then.

MR. MILLIS: I guess we'd move to dismiss
the charges.

MR. NEMER: And the state -- well, we'll
not be arguing -- well, at this point the state
is going to have to consider appealing the
Court's decision.

THE COURT: I don't mind that. I'm
just -- that's fine. I think it's an
interesting one. I hope it goes up.

MR. NEMER: Procedurally the state doesn't
have evidence that he was going to do something
else.

THE COURT: 1I'll grant the motion to
dismiss based on what I allowed to happen.

MR. NEMER: Obviously the motion goes only

to his criminal charge?
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MR. MILLIS: Yeah.

THE COURT: Does he still have the
citation?

MR. NEMER: He has the citation for the
first incident.

MR. MILLIS: He'll be before McAlpine on
Wednesday.

THE COURT: I don't have that one?

MR. NEMER: That's right.

THE COURT: So as far as the jury trial on
Thursday then, that's resolved -- or done for
now --

MR. NEMER: Done for now.

THE COURT: -- or depending on what
happens?

MR. NEMER: It's done for now.

THE COURT: As long as it's likely that we
might see -- the 3rd District might see this,
do you need any other fact findings that
basically the Court can supply at this level?

MR. NEMER: I don't know I guess.

THE COURT: I thought the testimony was
credible he testified to, and we just had the
one witness.

MR. MILLIS: Thank you, Judge.

(S3
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THE COURT: Yup.

(The proceedings came to a close at

approximately 2:39 p.m.)
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STATE OF WISCONSIN )
COUNTY OF TREMPEALEAU )

I, Judith K. Zickert, Official Court Reporter
for the County of Trempealeau and the Seventh Judicial
Administrative District, State of Wisconsin, duly
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reported the foregoing matter, and that the foregoing
ﬁranscript has been carefully compared by me with my
stenographic notes as taken by me in machine shorthand,
and by me thereafter transcribed, and that it is a true
and correct transcript of the proceedings had in said

matter to the best of my knowledge.

Dated this 1st day of November, 2004.
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STATEMENT ON ORAL ARGUMENT AND PUBLICATION

Oral argument 1is requested Dby the Defendant-
Respondent. Publication of the court’s decision is
warranted because the 1issues raised is of statewide
importance and one of first impression interpreting the
interaction of §941.23 of the Wisconsin Statutes and
Article I, Section 25 of the Wisconsin Constitution.

STATEMENT OF CASE
The defendant, Scott Fisher (“Fisher”), was the

owner and operator of the Cozy Corner tavern in Black

River Falls, WI'. (R29:8; R.Ap. 1). Mr. Fisher had
owned the tavern for approximately six years. (R29:12;
R.Ap. 2). It was common for Mr. Fisher to have large

sums of cash on hand at the tavern. (R29:12; R.Ap. 2).

Some of the cash remains at the tavern to be available

for conducting business the next morning. (R29:13;
R.Ap. 3). The balance of the cash goes home with Mr.
Fisher. (R29:13; R.Ap. 3). Mr. Fisher has a small
safe to secure the money in at the tavern. (R29:13;
R.Ap. 3). The safe is very transportable and can be
easily removed from the tavern. (R29:13; R.Ap. 3).

! Mr. Fisher has since sold his tavern.



Mr. Fisher generally works at the bar at night.
(R29:8; R.Ap. 1). The bar closes at 2 a.m. during the
week and 2:30 a.m. on weekends. (R.29:15; R.Ap. 4).
Mr. Fisher transports cash from the bar approximately
four or five nights a week. (R29:14; R.Ap. 5). Mr.
Fisher did not know on any given night how much cash he
would have at the end of the night or whether cash
would be transported from the bar on any given night.
(R29:14; R.Ap. 5). Mr. Fisher delivers the cash to the
bank or takes it home with him to be deposited the
following day. (R29:14-15; R.Ap. 4-5).

At least four separate robberies had occurred in
Black River Falls, WI, within the previous year from
the date in which Mr. Fisher was arrested for carrying
a concealed weapon. (R29:15; R.Ap. 4). Tubby Krueger,
the owner/operator of an auto repair station in Black

River Falls, WI, was knocked on the head and robbed.

(R.29:15; R.Ap. 5). The Quick Cash store in Black
River Falls, WI, was robbed at gunpoint. (R.29:15;
R.Ap. 5). The Dairy Way in Black River Falls, WI, was

robbed at gunpoint with shots Dbeing exchanged.

(R29:15; R.Ap. 5). The Frame Shop in downtown Black



River Falls, WI, was robbed at gun point. (R.29:15;
R.Ap. 5).

Mr. Fisher was a victim of a crime approximately 1
s weeks prior to the incident in which Mr. Fisher was
charged with carrying a concealed weapon. (R.29: 8,16;
R.Ap. 1,6). On that occasion Mr. Fisher’s vehicle was
stolen from outside of his tavern by Tyrone Decorah.
(R.29:16; R.Ap. 6). Mr. Decorah was later killed in a
knife fight just outside of Black River Falls, WI.

(R.29:16; R.Ap. 6).

Mr. Fisher worked for the Department of
Corrections for four-and-a-half years. (R.29:16; R.Ap.
©6). In that capacity Mr. Fisher had to be qualified in

weapons and underwent weapons training every vyear he
worked for DOC. (R.29:16-17; R.Ap. 6-7). Mr. Fisher
was also trained in the use of force during his
employment with DOC. (R.29:16-17; R.Ap. 6-7).

On December 20, 2003, at approximately 4:00 p.m.,
Mr. Fisher went to the Department of Natural Resources
office in Black River Falls, WI, to discuss with a DNR
warden a citation that was issued to him. Mr. Fisher

informed the warden that he had a loaded firearm in his



vehicle. (R.29:11; R.Ap. 8). When asked to see the
firearm by the warden, Mr. Fisher opened his vehicle
door, opened the console, removed the pistol from the
center console, set it on the seat pointing it away
from the warden and backed up in a manner so as to not
alarm the warden. (R.29:11; R.Ap. 8). Mr. Fisher was
thereafter arrested without incident for carrying a
concealed weapon.

Prior to trial Mr. Fisher filed a motion to allow
him to raise a constitutional defense. (R.16). The
Trial Court heard the motion on October 1, 2004, and
ruled that Fisher would be allowed to raise the
constitutional defense. The State conceded that it had
no evidence that Mr. Fisher was carrying the weapon for
an unlawful purpose, therefore the trial court
dismissed the charges against Mr. Fisher. (R, 29:47-
48; R.Ap. 9-10).

ARGUMENT

THE CCW STATUTE CONSTITUTED AN UNREASONABLE AND
UNCONSTITUTIONAL IMPAIRMENT OF SCOTT FISHER’S RIGHT TO
KEEP AND BEAR ARMS AS GRANTED IN ARTICLE I, SECT. 25 OF

THE WISCONSIN CONSTITUTION.



The citizens of the State of Wisconsin adopted
Article I, Sec. 25 of the Wisconsin Constitution in
November, 1998. It provides:

The people have the right to keep and bear arms for
security, defense, hunting, recreation or any other
lawful purpose.

The Wisconsin Supreme Court found that the state
constitutional right to bear arms is fundamental.

State v. Cole, 2003 WwI 112, ¥ 20, 264 Wis.2d 520, 537,

665 N.W.2d 328. The Court recognized it is a rare
occurrence for the state constitution’s Declaration of
Rights to be amended. Id. Article I, Section 25
explicitly grants a right to bear arms. Id.

Prior to the enactment of Article I, Sec. 25, the
Wisconsin carrying a concealed weapon law, sec. 941.23,

Wis. Stats., was essentially a strict liability

offense. State v. Hamdan, 2003 WI 113, { 48, 264 Wis.

2d 433, 465, 665 N.W.2d 785. However, with the
adoption of Article I, Section 25, the Supreme Court
has held that regulations limiting a constitutional
right to keep and bear arms must leave some realistic

alternative means to exercise the right. Id. at ¢ 71.



In analyzing the state of the CCW statute in light
of the enactment of Article I, Section 25, the Court
recognized that “an individuals constitutional right to
keep and bear arms for security, when exercised within
one’s own business and supported by a factual
determination that no unlawful purpose motivated
concealment of the weapon, will usually provide a
constitutional defense to a person who is charged with
violating the CCW statute.” Id. at 9 6. Article I,
Section 25 of the Wisconsin Constitution provides: “The
people have the right to keep and bear arms for
security, defense, hunting, recreation or any other
lawful purpose.” ‘Security’ was not defined by the
amendment nor is 1t given any specific meaning
elsewhere under Wisconsin law. Id. at I 65. Supreme
Court found that the common understanding of “security”
does not 1implicate an imminent threat. Rather, it
connotes a persistent state of peace. Id. at { 66. The
Supreme Court believed that the domain most closely
associated with a persistent state of peace is one’s

home or residence, followed by other places in which a

person has a possessory interest. Id. at { 66. The



Supreme Court concluded that a citizen’s desire to
exercise the right to keep and bear arms for purposes
of security 1is at its apex when undertaken to secure
one’s home or privately owned business. Id. at 1 67.

Hamdan involved a grocery store owner in
Milwaukee, WI. Id. at T 1. The defendant kept a
handgun under the counter near his cash register in his
store.  Id. Plain clothed officers entered his store
on the day after Thanksgiving to conduct a license
check. Id. at 1 2-3. The officers asked the defendant
if he kept a gun in the store and where it was located.
Id. at T 3. The defendant removed the gun from his
waistband where he had placed it prior to the officers
arrival and while in the process of closing the store.
Id. The defendant was subsequently charged with
carrying a concealed weapon. Id. at | 4.

The Court concluded that Hamdan had a
constitutional right to keep .and bear arms for the
lawful purpose of security at the time he carried his
concealed weapon, that his conviction for carrying a
concealed weapon was unconstitutional, and his

conviction must be reversed. Id. at ¥ 84. 1In reaching



its holding the Court reached two legal conclusions,
Id. at 1 80, that became the basis of its two part test
in determining whether a defendant may raise a
constitutional defense to a CCW arrest. See Id. at 1
86. A defendant must secure affirmative answers to the
following legal questions before the defendant is
entitled to raise a constitutional defense. Id.
First, under the circumstances, did the defendant’s
interest in concealing the weapon to facilitate
exercise of his right to keep and Dbear arms
substantially outweigh the State’s interest in
enforcing the concealed weapons statute? Id. Second,
did the defendant conceal his weapon because
concealment was the only reasonable means under the
circumstances to exercise his right to bear arms? Id.

1. Mr. Fisher was exercising his right to keep
and bear arms under circumstances in which the need to
do so was substantial.

In Hamdan, the Court concluded that, under the
circumstances, Hamdan’s interest in maintaining a

concealed weapon 1in his store and carrying it

personally during an unexpected encounter with visitors



substantially outweighed the State’s interest in
enforcing the concealed weapons statute. Id. at ¢ 81.

In reaching this conclusion the Court found:

Hamdan exercised the right to keep and bear arms under
circumstances in which the need to exercise this right
was substantial. He owned a grocery store in a high
crime neighborhood and his store had been the site of
past robberies and homicides. Hamdan himself had been
a crime victim at the store. Hamdan had concerns not
only for himself but also for his family and
customers. He had good reason to anticipate future
crime problems at the store and a need to provide his
own security to deal with the problems. Acting on this
need, Hamdan kept a handgun under the counter near the
cash register but safely stored the weapon when the
business was closed. Hamdan's transport of the weapon
in his pocket on the night in question was incidental
to his normal safe handling and storage of the firearm
in his store. Meanwhile, the State's interests in
prohibiting Hamdan from carrying a concealed weapon in
his small store, under the circumstances on the night
the police officers visited his store, were
negligible. The police knew that Hamdan's store was a
crime target and that Hamdan kept a weapon for
protection. There is no evidence that Hamdan was prone
to act irresponsibly or impulsively, and he was
unlikely to do so in his own store. Therefore,
enforcement of the CCW statute on these facts would
seriously frustrate the constitutional right to keep
and bear arms for security but advance no discernible
public interest.

Id. at T 82.

The facts before this court are similar to the
facts in Hamdan. Scott Fisher is the owner of a tavern
in Black River Falls, WI. There had been a number of
armed robberies or attempted armed robberies in Black
River Falls within the preceding year of the date that

Mr. Fisher was arrested under the CCW statute. Mr.



Fisher himself had been the victim of a crime a mere
week and one-half prior to the incident leading to his
arrest for violating the CCW statute. In fact, the
individual that committed the crime against Mr. Fisher

was later killed in a knife fight just outside of Black

River Falls. Mr. Fisher had good reason to anticipate
crime problems. There was a need for Mr. Fisher to
provide his own security. He carried large sums of

cash from his business and transported the same in his
vehicle at 2:00 a.m. in the morning.

Mr. Fisher’s wvehicle 1is an extension of his
business, used for carrying the cash deposits from his
tavern. The legislature has recognized the increase
threat that tavern owners face by allowing tavern
owners, their employees and agents to go armed on the
premises of the tavern. See §941.237(3) (d), Wis.
Stats. It is counterintuitive to say Mr. Fisher may
have a concealed weapon in his tavern but as soon as he
leaves the tavern with his business cash deposits he is
no longer entitled to provide for his own security.
Acting on this need, Mr. Fisher kept a handgun in the

center console of his vehicle, safely stored out of

10



sight of the public and with the safety on. In this
case Mr. Fisher was arrested at approximately 4:00 p.m.
He was to start work at 6:00 p.m. The State makes hay
out of the fact that Mr. Fisher wasn’t at work or
transporting cash -at the time of his arrest. However,
this 1s a red herring - the arrest was 1in close
proximity to the time that Mr. Fisher was to start
work. This fact should not preclude him from raising
his fundamental, constitutional right to bear arms for
his security.

The State’s interest in prohibiting Mr. Fisher
from carrying a concealed weapon in his vehicle under
the facts in this case is also negligible. The police
were certainly aware of the crime spree involving armed
criminals that had occurred within the previous year of
this incident. The police knew Mr. Fisher kept a
weapon in his vehicle from prior contact with Mr.
Fisher. There is no evidence that Mr. Fisher was prone
to act irresponsibly or impulsively. In fact, Mr.
Fisher had years of training on the use of firearms and
the wuse of force through his employment with the

Department of Corrections. As in Hamdan, the

11



enforcement of the CCW statute on these facts would
seriously frustrate Mr. Fisher’s constitutional right
to keep and bear arms for security but advance no
discernible public interest.

2. Mr. Fisher lacked a reasonable alternative to
concealment, under the circumstances, to exercise his
constitutional right to bear arms.

The Hamdan Court also concluded that Hamdan had no
reasonable means of keeping and handling the weapon in
his store except to conceal it. Id. at T 83. In
reaching this conclusion the Court found:

In the normal course of business, Hamdan concealed the
weapon in an area that was accessible to him but
inaccessible to the public. It would have been
dangerous and counterproductive to openly display the
weapon during business hours, and requiring him to do
so would have seriously impaired his right to bear
arms for security. When Hamdan was unexpectedly
summoned to come to the front of the store at a time
when he was closing up for the night, he had the
option of putting the handgun in his pocket or leaving
the handgun in the back room without knowing who had
come into the store and whether his security was
threatened. Carrying the handgun openly when he went
back into the store would have shocked his visitors,
seriously threatened his safety, and was not a
reasonable option.

Id. at 9 83.
As in Hamdan, Mr. Fisher had no reasonable means
of keeping and handling the weapon except to conceal it

in the center console of his truck. Mr. Fisher kept

12



the weapon in a location that was not accessible to the
public - in the center console of his locked vehicle.
As in Hamdan, it would have been counterproductive to
require Mr. Fisher to carry his weapon openly in his
vehicle. Carrying the weapon openly by placing the
weapon on the seat or on the dash would have seriously
threatened Mr. Fisher’s safety and that of the public
in the event the weapon slid off the seat or dash and
accidentally discharged. The State’s suggestion that
Mr. Fisher carry an unloaded weapon in a case, as a
reasonable alternative, would eviscerate the
fundamental right of Mr. Fisher to keep and bear arms
for security. Carrying the gun openly in his vehicle
is not a reasonable alternative.
CONCLUSION

The holding in Hamdan is not as limited as the
State asserts 1in its Dbrief. The Chief Justice
recognized the broader application of the Hamdan case

in her dissent wherein she stated:

The majority not only concludes that for the right to
bear arms to mean anything it must mean that a person
can conceal arms to "maintain the security of his
private residence or privately operated business," but
also that the constitutional right to bear arms in
Wisconsin further protects the right of any other
person to carry a concealed weapon if a court

13



determines that the person's interest in carrying a
concealed weapon "substantially outweighs"™ the State's
interest in enforcing the concealed weapons statute.
The number of individuals who <can fit under the
umbrella is large.

Id. at 9 145. Mr. Fisher’s interest in carrying a
concealed weapon in the course of his Dbusiness
“substantially outweighs” the State’s interest 1in
enforcing the CCW statute under the facts of this case.
For the reasons stated herein, the Defendant-Respondent
respectfully requests the trial courts decision be
affirmed.

4th

Respectfully submitted this day of February,

2005.

Skolos & Millis, S.C.

%///ﬁ/

Paul B. MllllS

P.0O. Box 219

Black River Falls, WI 54615
Attorney for Defendant-
Respondent
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I am a ~- well, I'm a bar owner as well as I have
five rentals, five different tenants.
But your primary occupation is the owner and

operator of the Cozy Corner tavern in Black River

Falls?

Yes.

You understand that you've been charged with
carrying a concealed weapon, is that correct?

Yes,

And can you tell the Court what events led to you
being charged with carrying a concealed weapon?
About a week and a half prior to being arrested for

carrying a concealed weapon, all I generally work at

- the bar is nights. About a week and a half prior to

that, I worked one night and went outside to start

up my vehicle because it was December, went outside,

retrieved my vehicle, pulled it around to the side

of the building and started it up -- well, left it
running, went back inside the bar to let the vehicle
warm up and when I went back outside to get in it
and go home the vehicle was gone.

What did you do when you realized your vehicle was
gone?

At that time I called up to the sheriff's department

and informed them that my vehicle was stolen and

R- A
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What happened after that?

When I stepped back, he had stepped in, grabbed the
pistol, pulled the slide back I believe to check,
there was one -- there was one shell in the tube,
and a; that time he said he would be back and he
went to his truck.

Did one of the city officers then come up there and
assist Warden Schultz?

Yes, Officer --

Taylor?

-- Dean Taylor.

And you were subsequently arrested for concealing an
armed weapon?

Yes.

How long have you owned the Cozy Corner tavern?

A couple of months shy of five years.

And is it common for you to have large sums of cash
on hand at the tavern?

Yes.

That's just the nature of the business, correct?

You need your money to start each day, you need your
change for the daily operations, you got your sales,
you got other things going on, yes.

Typically how much cash would you have in the tavern

by the end of the night?

- R Ao 105~
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No less than a couple of thousand.

And what do you do with that cash upon closing?
A certain amount of it stays at the tavern for
whoever opens up in the morning. They need the
money for the till, they need money to make change,
but the pfoceeds from the night generally go home
with me.

The cash that remains at the tavern, where do you
place that?

I have a floor safe that I lock that in.

And how big of a floor safe is it?

A foot by foot and a half. Small.

Is it one of these household Sentry safes --

Yes.

-—- that are very transportable?

Yes.

Why don't you keep the balance of your cash in that

floor safe when you close the tavern?
As small as the safe is, it can be removed. I don't
want -- if I'm going to lose money, I don't want to
lose any more than I have to.

Is it safe to say that you operate on a slim margin
in operating your bar?

A slim margin?

Meaning that you rely on your profits to keep your

‘ Q0 b~-103
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and deposit it the next day.

Do you believe there's a risk in transporting the
cash from your bar in your vehicle to either the
bank or to your residence?

Definitely.

Why is that?

Black River might be a small town but within the
last year or so we've had -- well, Tubby Krueger
operates downtown, he was knocked on the head and
was robbed personally. The Quick Cash in Black
River was robbed at gunpoint, the Dairy Way was
robbed at gunpoint and shots exchanged there, and
the Frame Shop downtown, that was armed by gunpoint.
So there's -- any time you're dealing with cash,
you're going to be dealing with the threat of
somebody wanting it and trying to take it.

In your experience is it pretty well known that bars
deal in a substantial amount of cash?

Everybody knows bars have cash. When you're paying
two dollars a drink over a 10, 12-hour period, yeah,
there's a lot of cash in the end.

And typically what time of night do you close your
bar?

I close my bar all the time, which is 2 a.m. or 2:30

a.m. on the weekends.

Q. A \BY
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business afloat?

Most definitely.

And if you were robbed and cash was stolen from you,
it would substantially affect your ability to
continue your business?

Yes.

Do you transport the excess proceeds from your bar
each night?

Not every night.

Why not?

If it was not that busy one night, I may just throw
that money in the safe and deposit money the next
day along with the next day's proceeds.

Do you know on any given night how much cash you

will end up having by the end of the night?

No.

So on any given night do you know whether you will

be transporting the cash from your tavern?
No.
Approximately how many nights a week do you actually

transport cash from your tavern in your vehicle?

Four or five.
And where do you take it?
Some nights I'1ll run it directly up to the bank and

deposit it, other times I'll take it home with me

2 An 10T
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That wasn't a test, by the way. Have you been the
victim of a crime within the recent past?

Yesl

And that was when your vehicle was stolen?

I had my vehicle stolen from downtown.

And was ié determined who stole your vehicle?

Yes.

Who was that?

Tyrone Decorah.

And where is Tyrone Decorah today?

He was killed in a knife fight out at the Indian
mission.

Do you take any precautions in maintaining your
weapon in your vehicle?

Well, I -- yes. The gun is loaded, the qun is
always on safety, and to me I keep it in the console
because it makes more sense than keeping it on the
seat. If I keep it on the seat, that window can be
broken and the gun stolen easily. So it's out of
sight and so, like I say, it's not accessible to
nobody. My vehicle is always locked with the
exception of one December night warming it up.
Have you had training in the handling of guns?
Yes. 1I've done four-and-a-half years working for

the Department of Corrections at which time I

O N~ i\~
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Q You know it's a fairly fundamental safety statute in

started -- we had to undergo weapons training every
year thereafter, we had to be qualified in weapons
and you always had to every -- every year you had
to -- I don't know how to term it, requalify -- not
requalify but stay up on the, you know, the force
continuumxas far as the right to -- you know, what
force is needed, what warrants the use of firearms,
so on and so forth.

Q So not only have you had training in the use of
handling firearms but you've also had training in
the use of force?

A Yes.

MR. MILLIS: That's all I have, your
Honor.

CROSS-EXAMINATION

BY MR. NEMER:

this state that guns in vehicles are supposed to be
cased and unloaded, correct?

A Yes.

Q And despite that, when your vehicle was stolen, you
had your vehicle unlocked and you had a number --
you didn't just have this 40 caliber handgun in

there, you had a shotgun and a .22 rifle and a .22

pistol, right?

Q N~ 1071
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transporting loaded firearms and I basically told
him I didn't agree with that because I informed the
officers on my own that the guns were there for
their own safety.

Did you inform Warden Schultz the reason why you had
the weapons in your vehicle?

I told him that I own a bar and that at different
times I am carrying large amounts of cash with me.
What happened after that?

I informed Warden Schultz that I had a gun in my
vehicle, a loaded gun in my vehicle, and after
telling him that he asked to see it, at which time I
opened up my truck door, opened up my console,
removed the pistol from the center console, set it
on the seat pointing it away from him and me and
backed up as not to alarm him.

Did he give you any direction as far as how to
handle the weapon when you removed it from your
vehicle?

No.

Did he direct you to move back away from the
vehicle?

No.

You just did that on your own?

Yes.

O 4~ inY
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substantial amount of cash, he doesn't know
when they might be after him, especially since
this is his vehicle, that according to his own
testimony it's the one vehicle he uses all the
time for business purposes for carrying the
casﬂ, so I'll allow defense but now it turns
over to the -- and found that they met both
requirements that are outlined in 1335A of the
jury instructions.

So now the burden is on the state to show
there's probable cause to believe that he had
an unlawful purpose that he carried the
concealed weapon.

MR. NEMER: Well, the state doesn't have a
reason to believe he was planning to assault
Someone or anything of that kind. I don't
believe I can -- I believe that's what that
means, is that he can't be using it as a
concealed weapon for the purpose of using it to
harm someone, threaten someone, or for purposes
of committing a robbery. So the only crime
that we were dealing with here was the CCw
itself. So I think the state does not have
evidence that he was planning on doing anything

with it illegal beyond carrying it the way

D
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concealed as alleged in the criminal complaint.
THE COURT: All right.
MR. NEMER: The state is not going to

present evidence that he was doing anything

Aillegal beyond a concealed weapon.

THE COURT: Okay.

MR. MILLIS: Given that, your Honor --

THE COURT: I don't know what you can do
then.

MR. MILLIS: I guess we'd move to dismiss
the charges.

MR. NEMER: And the state -- well, we'll
not be arguing -- well, at this point the state
is going to have to consider appealing the
Court's decision.

THE COURT: I don't mind that. I'm
just -- that's fine. T think it's an
ihteresting one. I hope it goes up.

MR. NEMER: Procedurally the state doesn't
have evidence that he was going to do something
else.

THE COURT: 1I'll grant the motion to
dismiss based on what I allowed to happen.

MR. NEMER: Obviously the motion goes only

to his criminal charge?

O L i1
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ARGUMENT

Despite Fisher’s claim that the CCW statute
unreasonably impairs his rights under Article 1, Section
25 of the Wisconsin Constitution, the facts of record in
this case and the case law show his need to carry a
concealed weapon to facilitate the exercise of his right to
keep and bear arms did not substantially outweigh the
State’s interest in enforcing the concealed weapon statute.
Furthermore, he had reasonable alternatives to bearing the
weapon concealed in the console of his truck.



UNDER THE CIRCUMSTANCES,
FISHER’S INTEREST IN
CONCEALING HIS WEAPON DID
NOT SUBSTANTIALLY OUTWEIGH
THE STATE’S INTEREST IN
ENFORCING THE CONCEALED
WEAPONS STATUTE.

Fisher claims that the facts in the present case are
similar to those in State v. Hamdan, 2003 WI 113, 264
Wis. 2d 433, 665 N.W. 2d 785. However, in Hamdan the
concealed carry occurred in Hamdan’s privately owned
business and was “incidental to his normal safe handling
and storage of the firearm in his store”. Id. at § 82. In
addition, the police were aware of the weapon’s presence
in Hamdan. Id. at q 82.

While Fisher argues he was a crime victim and
needed to protect his own security, there is a fundamental
difference from the Hamdan case, in that Fisher went
armed beyond his own premises, that is, driving around
with a loaded, concealed pistol in the console of his truck.
This by definition would take him to places and personal
encounters beyond the narrow privately owned business
setting Hamdan envisioned. Fisher tries to sidestep this
fundamental difference by arguing his vehicle was an
extension of his business used to carry cash from his
tavern. This ignores that at the time of the violation
Fisher was not transporting cash from the business; he was
going to McDonald’s and stopped to question the DNR
citation he received. (29:20-21; A-Ap. 124-125) In other
words, he was going about personal business. The truck
was simply a means of transport, not an integral part of his
business operation or premises. In any event, to accept the
vehicle as the equivalent of the privately owned business
in Hamdan would essentially grant Fisher a license to
carry a gun wherever and under whatever circumstances
he chose. It is Fisher, not the State, who is raising a “red
herring” argument, trying to twist the narrow CCW
exception in Hamdan to cover concealed carry by a
business operator under virtually any circumstances.



Contrary to Fisher’s assertion, the State has a
substantial interest in prohibiting concealed carry in a
vehicle. Traffic stops can be very dangerous for police; a
concealed deadly weapon increases this danger
unreasonably.  Fisher’s alleged proficiency in safely
handling firearms apparently did not prevent him from
leaving loaded firearms in a vehicle where a car thief
could easily access them. (29:8-9; A-Ap. 112-113) The
police became aware of the handgun when Fisher
informed a warden of its presence. (29:11-12; A-Ap. 115-
116) Firearms in vehicles are inherently dangerous. The
legislature recognized this by requiring guns be unloaded
and cased when transported. See Sec. 167.31(2)(b), Stats.
There is a fundamental difference between concealed
carry in the intimate controlled setting of a privately
owned business and concealed carry in a vehicle that will
be driven on highways and to government buildings and
other public places. These are areas in which, unlike the
home, an individual is more likely to rely on public law
enforcement for protection and less likely to supply his
own protection. Hamdan at § 66. Fisher argues that it is
counterintuitive to say that he may have a concealed
weapon in his tavern, but not when he leaves the tavern.
In fact, this is exactly the implication of Hamdan, that is,
that effective assertion of the constitutional right under
Article 1, Section 25 in a privately owned business
requires permitting the concealed carry of a weapon,
whereas concealed carry among the general public (such
as in a vehicle) is entitled to less constitutional protection.
Hamdan states that “a citizen’s desire to exercise the right
to keep and bear arms for purposes of security is at its
apex when undertaken to secure one’s own home or
privately owned business. Conversely, the State’s interest
in prohibiting concealed weapons is least compelling in
these circumstances....” Id. at § 67. The clear implication
is that the converse is true, that the right to keep and bear
arms becomes less compelling when taken farther away
from the home or privately owned business. The CCW
statute becomes more compelling as the citizen enters the
public arena.



FISHER COULD HAVE EXERCISED
HIS CONSTITUTIONAL RIGHT TO
BEAR ARMS WITHOUT
VIOLATING THE  CARRYING
CONCEALED WEAPON STATUTE.

Fisher’s assertion that, like Hamdan, he had no
reasonable means of keeping and handling the weapon
except to conceal it is not supported by the facts in this
case. Fisher could have taken steps to secure the weapon
in his vehicle by affixing its case (for example with
Velcro or a similar securing system) in plain view so as to
avoid it sliding off the dash. The fact that Fisher admits a
loaded gun in a vehicle is inherently dangerous supports
the State’s interest in keeping guns unloaded and in plain
view when being transported. At a bare minimum, the
gun did not have to be concealed to exercise the right to
bear arms; police carry unconcealed weapons in vehicles
as a matter of course.

CONCLUSION

For the reasons stated above and in the State’s
brief-in-chief, the court should reverse the order of the
circuit court.
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